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Today the Supreme Court of Appeal (SCA) handed down judgment in an appeal against an 

order of the Eastern Cape Division of the High Court, Mthatha (Nhlangulela DJP), which 

turned mainly on the enforceability of a contract prior to, or without, the fulfilment of a 

suspensive condition in the letter of appointment (the letter). The appeal was dismissed with 

costs. 

 

The respondent received the letter signed by the municipal manager which noted inter alia that 

the respondent’s appointment would be effective if the respondent satisfied the requirements 

in it. The parties signed a Supply and Development Agreement (the agreement) after they held 

negotiations as required by the letter. The agreement did not incorporate the suspensive 

conditions in the letter. 

 

On 25 February 2011, the respondent issued summons against the appellant for breach of the 

agreement and claimed damages in the amount of R48 340 059.00. The appellant filed 

numerous special pleas, all of which were dismissed, including one based on the failure to 
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submit documents as required in the letter. This special plea was based on the appellant’s 

contention that the agreement was subject to a suspensive condition – that the respondent had 

to submit to it the documents listed in the letter of appointment – and that, as a result of it not 

doing so, the agreement had not come into existence. For this reason, so the argument went, 

the claim for damages was not sustainable.  

 

The SCA rejected the appellant’s argument. It held that the letter was a preliminary document, 

which explicitly stated that the development of the property would be governed by a written 

contract that would ‘outline the conditions of contract’. The undisputed evidence was that, 

during the negotiations between the parties that preceded the conclusion of the agreement, the 

representatives of the respondent had explained why the documents in question were not 

applicable to the project and that this was accepted by the appellant’s representatives. In any 

event, the agreement contained a non-variation clause and was thus clearly not subject to the 

alleged suspensive condition in the letter, as submitted by the appellant. 

 

In the result, the appeal was dismissed with costs, including the costs of two counsel. 
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