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The Supreme Court of Appeal today upheld an appeal against a judgment of
the full court of the Eastern Cape Division of the High Court, Grahamstown,
which dealt with the principles applicable to repudiation of a contract and the
elction to accept it by the aggrieved party. The full court held that where a
party repudiates a contract, manifesting an unequivocal intention not to be
bound by it, and the aggrieved party elects not to accept the repudiation, and
tries to enforce performance, the election may not be changed unless the
defaulting party commits an additional act manifesting the repudiation. It
reversed the trial court’s finding that Primat Construction, the appellant, was
entitled to change its election when the Nelson Mandela Metropolitan
Municipality persisted in its repudiation of a construction contract, and to claim

cancellation and damages for breach of contract.



The SCA considered that the full court had introduced a new requirement into
the law governing repudiation of contract — that before an aggrieved party
could change its election to enforce the contract, and elect instead, after the
defaulting party persisted in repudiating, to claim cancellation and damages, a

new act of repudiation had to be committed.

The SCA held that the requirement was not one previously recognized, and
was not warranted. If the defaulting party continued with its failure to perform
and the aggrieved party reasonably perceived that it intended no longer to be
bound, it was entitled to change its election and cancel the contract and claim
damages, as the trial court had found. It thus upheld the appeal against the
decision of the full court.



