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[1] In this matter the respondent co-operdive society indituted action in the

Eagern Cape High Court againgt the gppdlants for payment of an amount dleged to be due

upon a running account which was initidly operated by acompany GB A van Ginkd (Edms)

Bpk (“the company”), of which the gppelants were the directors and shareholders and in

respect of which they bound themsdves as sureties and co-principd debtors.

[2] After hearing evidencethetrid court (Zietsman JP) granted judgment in favour

of the respondent againg bath gppdlants, jointly and severdly, in an amount of R392 683,33

(being the amount dleged to be due under the running account);  interest thereon & arate of

24.75% per annum, such interest to be capitdised monthly from 1 April 1995 to date of

payment, and cogts on the scale as between atorney and dient, together with interest thereon

a the current legd rate from the date of taxation to the dete of paymernt.

[3] The respondent co-operative society cameinto existence on 11 August 1993

upontheamagamationintermsof sections 165 and 166 of the Co-operatives Act 91 of 1981,

as amended, of two co-operaives, OosVrydaa Kooperase Bpk (“OVK”) and Albert

Kodperasie Bpk (“AKB?).

[4] The gppdlants are two farmers, each of whom conducted separate farming
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operations in hisown name and who are both membersof the respondent co-operative sodiety .

Before the andgamation between OVK and AKB they were membersof AKB. The

accounts which they have with respondent in their individud capeditiesare nat inissuein this

case. What isin issue, as gppears from what has been sad dready, is the account of the

company of which they were the directors and shareholders.

[5] The company was the owner of two fams known as Fonteintjie and

Komkommerhoek, which were Stuated in the didtrict of Steynsourg. - Although, as has been

sad, its two directors and shareholders were a that dage membersof AKB, it was not.

Despite thisfact it gpplied in July 1988 to AKB for aproduction credit of R180 000 in order

to enadleit to produce a crop of wheet on itstwo faams. At the end of the gpplication was

provison for a suretyship contract which was sgned by both gppelants as surdties and co-

principd debtors in favour of AKB in repect of the company’ sobligations  The gpplication

for aproduction credit was goproved by AKB.

[6] In February 1989 the company applied onceagainto AKB for aproduction

credit, this time to enable it to grow crops of sunflowers, manng, lucame and wheet on its

fams  Once agan the gopdlants 9gned as sureties and co-principa debtors and the

production credit gpplied for was gpproved by AKB.

[7] On3March 1989 the gppd lants Sgned aseparate dead of suretyshipinfavour
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of AKB in repect of the debts of the company, which was limited to R210 000,00, plus

interest, costs and certain other expenses, aswdl asany attorney and dient cogsincurred by

AKB asareault of theinditution of lega proceedings againg the company or the gopd lantsfor

any amount covered by the deed.

[8] Further agreements for production credits were conduded between the

company and AKB each year theredfter and this Sate of afairs continued until December

1991 when an amount in excess of R443 000 was owed by the company to AKB intermsof

the then current production loan and it was assumed by both the gppdlantsand AKB that the

|atter had aStatutory pledge over the crops on the farms in terms of section 173 of the Co-

operaives Act 91 of 1981, as amended, rdating to the amount owed to it by the company

in respect of thisloan.

[9] When the company’s gpplication to AKB for a production credit had been

granted the company was not accepted as member of AKB, it nat baing the palicy of AKB

to acogpt companies as members.  Usudly when AKB dlowed its fadlities to be used by

norHmembers the credit condiitions were more dringent then in the case of membars | sy

“usuly” becauseit gopears from the evidence that companies al of whose shareholdersand

directorsweremembersof AKB weremorereedily dlowed to tradewith and usethefadlities

of thesodety.  Such acompany wasfor practica purposes trested as a partnership with its
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members baing the partners, and its separate corporate identity being ignored. The society
dlowed it dl the privileges and fadilities of a member and charged it interest & the rates
charged to members and not at the higher rates charged to non-members. At the sametime
the sodiety accepted that acompany dlowed to trade with it on terms avallable to members
and not avallableto non-memberswoul d be bound to the same rules and obligeations gpplicable
to membersand would thusbebound, mutatis mutandis ( regard being hed to the fact thet
the company was not amember and could thus not vote & medtings of the sodiety), interms
of the datutes and rules of the society.

[10] Ore of therequirements gpplicableto membersintheregulationsof AKB was
thet amember’ s life would be insured 0 asto cover the outsanding amount owing from time
to time by that member to AKB so that that amount would be paid immediatdy to the society
onthemembe’ sdeath. Theinsurancewasaranged by AKB and themembe’ saccount was
Oebited with the premiums payable in respect thereof.  Inthe case of a partnership thelife of
each partner was insured to cover the full amount of the debat.

[11] The company wasdedt withinthismanner by AKB. Theaccountsrendered
by AKB to the company show quite clearly that it was dedt with on the same terms as
membaswere.  The same rates of interest were charged as were charged to members

Althoughtheinterest rates charged by therespondent wereinitidly not reflected in the monthly
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datements, from July 1994 they were.  These Satements were checked regularly by thefirgt
gppdlant and he never queried them or objected tothem.  Thelivesof thetwo gopdlantswere
insured as though the company was a partnership whose partners were members of AKB.
Thedaementssant to the company reflected asdebitsthe premiums payadlefromtimeto time
in respect of insurance.  To these debits no query or objection was raised.

[12] It is dear from the accounts submitted to the company that compound interest
was charged. Theraesof interest charged varied fromtimetotime. Thiswas becausefrom
time totimethedirectors of the society determined theratesof interest to be charged in respect
of members accounts. Thar decisonswere arrived at after they had determined what money
the society would reguire to enableit properly to perform its functions, the am being not to
meke a prafit for the Sodety but to obtain the maximum bendfit for the members

[13] The Credit Policy of AKB provided (in paragraph 13.1 and 13.2) thet therate
a which interest was charged on accounts was determined from time to time by the board of
directors and thet interest was cgpitdised monthly.

[14] Accounts which were not paid on due date were dassfied as overdue and
weretranderred to different account categoriesin repect of which higher ratesof interest were
charged. Thiswasdetermined by theboard of directorsintermsof thesodety’ sdaute. The

interest charged in respect of these overdue accounts exceeded the annud finance charges



determined from time to time in terms of sec 2 of the Usury Act 73 of 1968, as amended.

[15] In December 1991 the gopdlants sold their sharesin the company to one De

Lange and it wasaterm of the contract between them and De Langethat the cropsonthefarm

would berdleasad from the Satutory pledge to which it was assumed they weresubject. The

aopdlantsaccordingly gpproached representativesof AKB and two written agreementswere

entered into betweenthe gppdlantsand AKB, oneof which was annexed to therespondent’ s

dedlaration as D2, while the other was annexed to the gppdlant's pleaas V1. Both were

sgned on bendf of AKB on 4 December 1991 and by the gopdlantson 6 December 1991.

[16] Two documents were prepared Snce the buyer of the sharesin the company

was not stisfied with the rdease of the pledge terms contained in the first document, with the

result that a further document was aso conduded.  They must be reed together.

[17] The contract D2, asfar asismaterid, reads asfollows

“NADEMAAL die Skuldenare [gppdlanty Direkteureisvan die Maatskappy
... welke bdange nou verkoopisaan eneD M DE LANGE. . . .

EN NADEMAAL die Skuldenare hullesdf verbind het ten gunde ven die
Skuldeisr [i.e AKB]J as borg in solidum vir en as mede-hoofskuldenaer,
gesamentlik en afsonderlik vir [the company].

EN NADEMAAL die Skuldeser 'n pandreg gehad het oor dieoeste. . . en
aangesien die Skuldeiser afgand gedoen het van die pandreg,



NOU DERHALWE kom die partye soos volg oorean:

1.
Die Skuldenare s nog aangoresklik wees vir enige bedrag wat verskuldig is
Oeur [thecompany] . . . interme van die borgstdling wet deur die Skuldenare
onderteken is en soos hierbo uiteengesit.

2.
Die Skuldenare onderneam om die bedrag verskuldig soosvolg terug te beted!:

21  OP31DESEMBER 1992 *n bedrag van R340 000,00 synde
‘n bedrag wat aen die Skuldenare betad word in terme van
[the contract of sdlewith De Langg] en

2.2  Op 31 DESEMBER 1992 ‘n bedrag van R40 000,00 synde
rente [which wasto be paid to them by De Lange]

2.3  Die Skuldenare bevestig hiermee dat hulletans 'n @shet teen
VOLKSKAS BANK BEPERK enindienhierdieasdaagd
die Skuldenare 'n bedrag van R70 000,00 aan die Skuldeiser
betadl sodra die fondse aan hulle oorbetadl word.

4,
.. .Indien die bedrae soos genoemin paragrael 2 hierbo we vereffenword d
de partye "n verdere ooreenkoms aangaan met betrekking tot die vereffening
van die balans dan nog verskuldig.



[18]

5.
Indien die genoemde K oopooreenkoms gekansdlleer word . . . bevedtig die
partye hiermeedat die kuldeser . . . nieafsand s doen van die pandreg nie
en d die pandreg bly voortbestaan.”

The contract V1, asfar asismaterid, reads asfollows

“NADEMAAL die Skuldeiser [AKB] ‘n produksdening aen die Skuldeneer
[the company] toegestaan het . . .

EN NADEMAAL die Skuldeiser 'n pandreg het daaroor . . . en die
Skuldenare [the appelanty erken dat [the company] n bedrag ven
R443 693,12 verskuldig is aan die Skuldeiser in terme van die lening wat
toegestaan is en nademad die Skuldenare die eendom waarop die
bogenoemde gewasse geproduseer word en waarop die Skuldeiser “n pandreg
het . . . verkoop het aen [De Lange]

NOU DERHALWE kom die partye soos volg oorean:

1
Die Skuldeiser onderneam en doen hiermee af'and van die pandrey . . .

2.
Die Skuldenare onderneam hiermee om vol doende sskuritat teverskaf aandie
Skuldeiser vir die bedrag nog verskuldig soos hierbo genoem. . .

3.
Die partye bevestig hiermee dat die borgtdling wat beide die Skuldenare
onderteken het asborg vir die bogenoemde Maatskappy nog van krag bly en
aanvaa die Kuldenare aangorecklikheid vir die
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bogenoemde skuld van die Maatskappy in terme daarven.

4.
Die partye bevedtig verder dat die Skuldeiser en Skuldenare bevredigende
redings getref het vir die terugbetaing van die bedrag verskuldig en dat die
Skuldeser degs die Skuldenare aangoresklik sl hou vir die skulde van die
Maatskgppy soos hierbo genoem.”

(Acoording to the evidence the gppdlants sold to De Lange their sharesin the company and

not the company’ s property as dated in the preamble to the contract V1. Nothing turnson

this poirt.)

[19] At the trid the respondent rdlied, in order to prove its case agand the

gopdlants, on dausssin the various Satutes of AKB and the respondent which provided thet

if within a certain period of time after a atement had been podted to a member and the

member concerned hed not objected in writing againgt any debit or credit gopearing on the

datement, it would be congdered for dl purposes that the contents of the Satement were

correct anditwouldinany legd proceeding be condusveevidencetheat the goodsand sarvices

mentioned therein were provided by the sodiety to the member and that the debit and crediits

gopearing onthe tatement were correct.  (Therdevant dauseswere paragrgph 112(3) of the

1982 daute of AKB (in which the rdlevant period was threemonths), paragraph 114 (3) of

the 1991 datuteof AKB (inwhich therdevant period wassSx months) and paragreph 116 (3)
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of the 1993 gatute of the respondent (in which the rdevant period was three months and the

written objection had to be sent to the society by registered post). )

[20] Inattempting to proveits case againg the gppdlantstherespondent o relied

onadause printed on the Satementsforwarded to the company from 31 March 1990 onwards

which provided asfallows

“Indien skriftdlike beswaar nie binne 1 (een) maand vanal datum ven

meanddaet by die kodperase ingedien word nie, sl die gegewens op die
meanddeat askorrek aanvaar word. Daarnasd diebewydasop diedebiteur

rus

[21] Zietaman JP hdd that the condusive evidence dausein the datutes of AKB
and the respondent wasincorporated in the contract between the company and the sodiety, and
thet it wasvaid and could beinvoked againg the gppdlants  Asit was common cause thet
such objections to the Satements as were raised were dedt with a the time, and thet the
gopdlants did not object during any of the rdevant periods @ther ordly or in writing to any
other itemsin datements recaived from AKB and after amadgamation from the respondent
hehdd that (subject to argumentsraised under the Usury Act, which arguments he dedt with
and rgjected later in hisjudgment) the statements sent to the appellants which contained debits
covering the amount daimed from the gppelants condituted condusive proof of the amount

owed to the sodety and were binding on the gopdlants.
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[22] Zigtaman JP dso hdd thet if he was wrong about the effect of the condudve

proof dauses in the atutes the shifting of onus dause printed on the Satements of account

from31 March 1990 had been acquiesced in by the gppdlantsand was binding onthem. On

thisbaas dso he found againg the gppdlants.

[23] Detalls of theargumentsraisad on behdf of thegppdlantsunder theUsury Adt,

which were o rgected by Zietsman JP, gopear from the judgment to be ddivered by

Hams J A where the gopdlants contentions  in this regard, which were repegted in this

Court, are conddered.

[24] Zigsmen JP adso rgected two other arguments advanced on behdf of the

gopdlants  firdly, that the company had been overcharged by the AKB in respect of acentre

point which it had purchasad from the Sodiety in 1985 and that the company was entitled to

have the amount overcharged and theinterest debited thereon deducted from therespondent’s

dam; and, secondly, that the amounts which were owing by the company were paid to the

respondent by the State, under what was referred to as the State Guarantee Scheme, when

the State, after OVK amdgamated with AKB, paid to the respondent an amount of R3,7

million in regpect of the overdue amountsowed to AKB by itsmembers

[25] On gpped before this Court counsd for the gopd lants attacked the judgment

of the court a quo on the falowing grounds
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that the condusive evidence dausesin the datutesof AKB and the respondent were

not binding on the company (and therefore on the gopdlants who were not sued qua

members in respect of the amount owed by the company) because it was not a

member of the sodety and was accordingly not bound by the terms of the sodiety’s

datutes,

thet, if those dauses were binding on the company and the gppdlant as personswho

were ligble to the sodety for its debts, they were invdid as being contra bonos

mor es and unenforcesble:

thet the shifting of onus provison printed on the sodety’ s satements from 31 March

1990 was nat binding on the company;

thet if the shifting of onus provison was binding on the company the onus o shifted to

the company was not trandferred to the gopdlants when they assumed lighility for the

debts of the company in repect of its account with the respondent;

that if the onus of proof rested upon the respondent to prove the amount owing to it

by the company and it was not entitled to rdy on the condusive evidence dausss, it

hed not sucoeaded in showing that it was entitled to judgment againg the gppdlart;

tha AKB had overcharged the company in respect of the centre point sold to it in

1985 and that the company was entitled to havetheamount of the overchargeand the
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interest debited in repect of it deducted from the amount damed by the respondent;

that the State had discharged the debt owing by the company to the respondent when

it paid the sum of R3,7 million to the respondent, after the andgamation between

OVK and AKB, in respect of overdue amounts owed to AKB by its members,

that the respondent lacked what was called | ocus standi in the metter to enforceits

dam againg the gppd lants because according to the evidence of its generd maneger

it hed ceded itsdlaim againg the gppelantsto the Land and Agricultural Bank of South

Africaand hed accordingly divested itsdf of itsdam agang the gppdlants,

thet the respondent was not entitled to recover finance chargesin respect of the amount

provided for in the agreements D2 and V1, in terms of which the gppdlants assumed

lighility for the debts of the company, because these agreements condlituted insruments

of debot as contemplated in sec 2(9) of the Usury Act, and no finance charges were

disclosad theran;

that the method of charging interest or finance charges adopted by AKB and the

respondent and the capitdisation thereof wasin effect in conflict with the provisons of

sec 4 of the Usury Act;

that inview of thefallureby AKB and therespondent over aperiod of somefiveyears

to comply with the provisons of sec 10(6) of the Usury Adt, the finance charge rates
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which were vaied from time to time by the board of directors of the society were not
recoverable as it would be againg public policy for the courts to come to the
assdance of a party seeking to recover interest charged in contravention of the
provisons of sec 10(6); and
() that the court a quo ered in granting an order for codts on the scale as between
atorney and dient.
[26] Insupport of hissubmisson thet the condusive evidence dausewas not binding
on the company, counsd for the gppdlants relied on the fact that the company was not a
member of theregpondent or, beforeamalgamation, of AKB. Hesubmitted further that it was
not trested as amember in thet no shares were issued to it and in the evertt of the members
being reguired to make a contribution no potentid contribution would have been owing by it.
He submitted further that the mere fact thet the repondent and, before amagameation, AKB
choseto operate the account of the company in the same mianner asthe accounts of members
were conducted did nat per se render the company bound by the provisons of the various
datutes.
[27] In rgecting this submisson in the court a quo Zigisman JP sad the

faloming:

“The company’ saccount wasin dl regpects dedt with in the sameway asany
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other member’ s account and | have no doubt in the drcumgtances thet it wes
theintention of the parties, and thair tadit agreament, thet this should happen,
that the company would be bound by the Satute and regulations of the society
like any other member, that its accounts would be debited with interest in the
manner and a the rate gpplicable to members and thet it would be ligble for
dl other expensesfor which memberswereliable. Thefect that haresinthe
society were not issued to the company does not in my opinion indicate thet
it was the intention of the parties that the company’s accounts should be
treated differently from that of members. It was not trested differently, and
the fact that no query or obyjection was raised to the accounts sent regularly to
the compeany in my opinion confirms the fact thet both parties intended, and
accepted, that the company would be tregted on the same basis as any other
member of the sodiety.”

[28] | agreewith theseviews  In granting the company terms as advantageous as
those granted to members the company must betaken, in my view, to have intended what one
may call the disadvantages connected therewith, induding the condusive proof dause, to goply
aswdl, and it was dear, in my opinion, that the gppdlants must have hed the sameintention.
Catanly if one gppliesthetest for theimplication of atacit term, what the partieswould have
sad to the more imagindive bysander who had asked them, when the contract was being
concluded, whether the condusive proof dause would gpply, the answer would dearly have
ben in the dfirmétive

[29] The next question to be conddered is whether the condusive proof daim is

vdid.
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[30] Couns for the gppdlants basad hisatack on the vaidity of thisdauseonthe

decison of this Court in Ex parte Minister of Justice: Inre Nedbank Ltd v Abstein

Distributors (Pty) Ltd and Others and Donelly v Barclays National Bank Ltd,

1995 (3) SA 1 (A), inwhich it was hdd that acondugve proof dause (i eadause providing

for acatificate of balanceto condtitute condusive proof of indebtedness) infavour of acreditor

in an agreament, in terms whereof the creditor isto be the author of the certificate of balance

issued under the dause, was contra bonos mores and therefore void, regardiess of the

content of the agreament inwhich it bounditsdf.  (Inwhet falows| shdl refer to thet decison

as“theAbstein Distributorscass’.) Two condusve proof dauseswereconddered by this

CourtintheAbstein Distributorscase. Both were contained in deeds of suretyship Sgned

infavour of banks  Each of them provided for the indebtedness of the principd debtor in

respect of whom the deed of suretyship had been Sgned to be“determined and proved” by a

catificate of an offiad of the bank (in one of the deads a generd manager or the manager of

abranch, in the ather “any manager or accountant”) and for the certificateto be binding onthe

surety and to be condusive proof of the amount of the surety’ s indebtedness.

[31] Thefactor present in this case, thet the debtor has a period during which the

datement isnot binding or condusvein which he or she can raise such objectionsasheor she

has to the datement, and if he or she does 0, the Satement does not become condusive, did



18

not arise for condderaion in the Abstein Distributors case and the case is dealy

diginguishddle in consaquence.  In essance the dause presently under condderation isthe

counterpart of dauses commonly encountered in, for example, insurance contracts which

provide that a dam under the contract must be indituted within a cartain time. Such

contractud timebarsrdaing to theinditution of damsarevdid; why should adause providing

for a time bar rdding to the rasng of a defence or objection be invdid? Indeed, if

demondrationwererequired of the desirability of such adausein certain contexts, there could

be no better demondration then is aforded by the dmogt endless litigation in this case over

events which hed taken place many years before

[32] Whenthis point concerning contractud time bars was puit to the gppdlants

counsd he changed tack and argued that the period of three months after which any defence

to the debitsin a gatement was time-barred wastoo short. There are severd problemswith

this submisson.  Frdly, it wasnot raised in the court below so that the respondent did not

have the opportunity to lead evidence at the trid to show why three months was areasonable

period in the drcumdances. Secondly, the dausein question, being part of the Satute of the

sodety, would have had to have been adopted by a specid resolution passed by the votes of

not lessthan two thirds of the members present & agenerd megting of the sodiety, which hed

been convened by a natice in which particulars of the proposed resolution introducing the
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dause were spedified, if it did not formpart of the origind Satute (see secs 32 and 130 of the

Co-operatives Act 91 of 1981 asamended). In other words if the period of the conclusive

proof dausein the present case had been congdered unfair and unreasonable by the members

who would be afected by it, they could have opposed itsintroduction, if it wasnot part of the

origind Satute, or voted to amend it if it was part of the origind Satute

[33] | am accordingly stisfied thet the condusive proof dause under condderation

inthis caseis vdid and binding on the company and the gppdlants

[34] Asthe full amount of the respondent’sdam againg the gppdlantsis covered

by the condusve proof dausesto which | have referred it is not necessary to decide whether

the shifting of the onus provison printed on the company’ s datements from 31 March 1990

was binding on the company or on the gppdlants

[35] Asregards the contention that the company was entitled to have the amount

of the dleged overcharge which took placein 1985 and theinterest debited in repect thereof

deducted from the amount of the respondent’ sdam, it isdear thet any daim for repayment

which the company may have had agang AKB for repayment of amounts dlegedly

overcharged had become prescribed at least by March1992. Thiswas becausedl amounts

dlegady due by the company to AKB, induding the amount cherged (or overcharged) in

repect of the centre point, hed been paid by March 1989. It fallowsthat the company was
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not entitled after March 1992 to daim repayment or a deduction in respect of the dleged

overpaymen.

[36] The gopdlants contention that the company’ sindebtednessto the respondent

was discharged when the State paid R3,7 million to the respondent in respect of the overdue

amountsowed to AKB by its membersisin my view without merit. The onuswas on the

gopdlants to esablish thet the State made the payment in the gppdlants name and in ther

discharge: see Froman v Robertson 1971 (1) SA 115 (A) at 124 H. Itisdear fromthe

evidence that, as Zietsman JP put it in his judgment, it remained the task of the sodety to

attempit to recover from its members the amounts owed on the overdue accountsin repect of

which the State made the payment refered to.  That being S0, it has not been established

that the State made the payment on behdf of the gopdlants and in order to discharge ther

Indebtedness.

[37] The gopdlants defence based on the respondent’s dleged lack of locus

standi resulting fromthe cesson of itsdaim againd the gppdlantsto the Land and Agriculturd

Bank wasnot rased inthe plea. The point was not explored in depth a the trid and it was

accordingly not necessary for the respondent to prove what the terms of the dleged cesson

to the Land and Agriculturd Bank were or whether, if the daim had infact been ceded, it had

not been ceded back to the respondent before summonswasissued.  Inthe drcumdancesthe
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point cannot be uphdd.

[38] The contentions advanced by the gopdlants counsd under the Usury Act 73

of 1968, as anended, mug, in my view, be rgected for the reasons st out in the judgment

prepared by Harms JA, which | have had the advantage of reading and with which | agree.

[39] Thefind paint argued by counsd for the gppdlantsrdatesto the order made

by Zietsman JP that the gppd lants pay the cogts of the action on the scale as between attorney

and dient.  In his judgment in support of his decison he refared to a deed of suretyship

sgned by the gppdlants in December 1993 in which they bound themsdves as sureties and

co-princpa debtors for an dleged partnership between G and A Bekker, and in which they

undertook to pay costs onthe atorney and dient scae, should they be sued on the deed of

suretyship.  Thecourt a quo found that no such partnership came into exisence and it was

accordingly submitted on bendf of the gppdlants that the court a quo ered in granting the

order for payment of cogts on the scae as between atorney and dient.

[40] Inreply counsd for the respondent drew attention to thefect thet the gppdlants

acoepted lighility to pay cogts on the scae as between atorney and dient not only inthe deed

of suretyship to which the court a quo referred but aso in anumber of other contracts they

ggned dl of which afforded abasisfor the cogs order madein the courta quo: theseinduded

the origina gpplication for production credits.
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[41] Inview of the fact that gppelants had not placed the court in possession of
factsand drcumdtances which supported their objection to the making of an order for costson
an atorney and dient scae and there was nothing to show thet the agreement to pay atorney
and dient cogts was inequitable or oppressive or that the conduct of the respondent o
rendered it, there is no bags for the Court to exerdse the discretion vested in it by section
5(1)(e) of the Usury Act to refuse to order cods to be paid on the atorney and dient scae
despite the fact that the gppellants had agreed thereto.  See SA Permanent Building
Society v Powell and Others 1986 (1) SA 722 (A).

The fallowing order is mede:

The goped is dismissad with costs, induding those occasioned by the employment of

two counsd.

| G Falam

VIVIER )
NIENABER JA)
HARMS  JA)
SCHUTZ A

CONCUR

HARMS JA:
[1]  Thisjudgment dedls only with questions aigng from the provisons of the Usury Adt
73 of 1968 and should be reed againg the factud background set out in the judgment of
Farlam AJA.
[2] It iscommon causethet the mgor portion of the respondent'sdaim conggts of interest
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on the overdue account.  Interest isan dement of “finance charges’, the subject matter of the

Adt. Inthe pleaand counterdam, the gppellants, apart from agenerd dlegation thet interest

was charged in contravention of the Adt, relied upon one particular provison of theAdt, namdy

thet the monthly capitdisation of interest wasin contravention of s2 (5).  In ther particulars

for trid, the gopdlants refused to amplify the generd dlegetion save by referring to sections 2,

4 and 5 of the Act. At the pre-trid conference, however, their case was said to be the

faloning (my summary):

(m  interest waslevied & ratesin excess of those provided by the Act;

(@) interest was capitalisad in contravention of s2(5);

(0) interest continued to be levied after the condluson of the agreements V1 and D2
despitethe absence of any provisonin these documents, being insrumentsof debat, for
payment of interest.

That these were the issues in rdaion to the Act became dear from the supplementary

paticularsfor trid. 1n the event, the court aquo found againg the appelants on (a) and (b),

adecison which was nat chdlenged on gopedl.

[3] Asfar as(C) isconcerned, it may be ussful to refer to s 2(9) at the outset:

“Savein repect of adebit baanceinachegue account with abanking inditution asdefined in
section 1 (1) of the Banks Act, 1965 (Act 23 of 1965), and subject to the provisions of
sections 4, 5 and 5A, no person shdl in regpect of a money lending transaction or a credit
transaction or aleasing transaction dipulate for, demand or recaive from aborrower or credit
recaiver or lessee finance charges not disdosed in an indrument of debt.”

An "ingrument of debt” means-
“awritten contract or agresment or other document containing the terms and conditions of any

contract or agreement in connection with a money lending transaction or a credit transaction
or aleesang transaction.”

(Setion 1. Thisisthe current definition which was introduced by way of anendment by s 1
(b) of Act 300f 1993. The definition asit wason 6 December 1991 - thedateof D2 and V1
- was not different in any materid regpect.) In short, finance charges that have not been
disdosed in awritten indrument of delot may not be recovered.  An instrument of debt need
not beacontract but may, for indance, be any document forming part of aseriesof documents
containing the terms and conditions of the contract. Thus, an account which reflectstheterms
of an ord agreement may, concalvably, fdl within the definition. So, too, in this case, the
dautes, credit policy and minuted decisions of the boards of directors of the co-operatives
concerned.

[4] Paint () was based upon the gppdlants assumption thet the two agreements of 6
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December 1991amounted to a novation or replacement of the existing indebtedness of the
company and the gppdlants as sureties and thet ther intention was to free the gppdlants by
agreement of any obligation to pay further interes. The court below found againd the
appdlants and held that the origind debt remained and that the datute and rules of the co-
operdtives continued to gpply to the indebtedness and governed the running of interest. There
isno resson to interferewith thesefindings. Theideathet therewasardease from theexising
obligation to pay interest was, on the evidence, an ex post facto lavyer'spoint. Therewas
therefore no reason for D2 and V1 to have contained the applicable interest rate. They were
not concaived as sHf-contained agreements exiding on their own.

[5] It is noteworthy is thet it was never the case of the gppdlants that the company’s
obligation to pay interes fdl foul of s 2(9). Indead, they rdied upon an ord agreament
dlegedy entered into when the firgt production loan was negatiated between ABK and the
company inrdationtointeres. Thar evidencein this regard wasrgected.  In other words,
the question whether there was an indrument of debt for purposes of s2(9) wasnever inissue
and was not investigated. The pleafdlsfoul of the rulethet if theillegdity does not gppear ex
fade the transaction, it and the drcumstances founding it must be pleaded (Yannakou v
Apollo Club 1974 (1) SA 614 (A) 623G-H; F & | Advisors (Edms) Bpk v Eerste
Nasionale Bank van Suidelike Afrika Bpk 1999 (1) SA 515 (SCA) 525H-526C).
What the gppdlants did was to direct atention in one direction and then attempt to canvass
another matter (Imprefed (Pty) Ltd v National Transport Commission 1993 (3) SA 94
(A) 107G-I; Stead v Conradie 1995 (2) SA 111 (A) 122A-)).

[6]  The objection agand the cgpitaisation of interest reared its heed in aform different
fromthat pleaded. Some background materid is necessary to understand theissue. The
respondent and its predecessor both had provisons in ther satutes which permitted ther
boards of directorsto determine the rate of interest on outdlanding accounts. Credit policies
were accordingly adopted. They provided thet interest would be capitdised monthly.  This
meant that such interest became due as and when it was debited. Accountsfel into arearsat
different times current accounts after 90 days, faming accounts after Sx months and
production loans a the end of the production season.  In other words, to take an example,
dthough a current account became overdue only after 90 days, interest thereon was debited
and cagpitdisad monthly.  The gppdlants argue thet interest could only have been capitdised
after the lgpse of 90 days.

[7] For this submisson they rdy on s4 of the Act:

“(2) If aborrower . . . fals to pay any amount which isowing by him to amoneylender . .

. in connection with amoney lending transaction . . ., upon the date when such amount
IS payable, or if aborrower . . . entersinto an agreement with amoneylender . . . to defer the
payment of an amount which is owing by him as aforesad to the moneylender . . ., the
moneylender . . . shdll thereupon be entitled to recover from the borrower . . . an additiona
amount in repect of finance charges, which shdl be caculaed by reference to-

(@  thetotd amount which ispayable but is unpaid;

(b)  the teem during which the default continues or the term for which
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payment is deferred as aforesaid, as the case may be; and

(© the anud finence charge rae a which finance charges on the
outstanding balance of the principa debt are, in terms of the instrument of deht, calculated
during such term.”

(Emphesis added.)

[8] Interest i, to use the words of the provisgon, an amount owing in connection with a
money lending transaction. Assoon asitisdehited, it becomesdueand payable. Thefect that
the capitd amount is not yet repayable does not meen that interest is not payable. It is
therefore perfectly permissble to capitdise interest in the manner adopted in this case

[9] Overdue amounts were trandferred to a specid overdue account which bore ahigher
rate of interest.  The gppdlants, as the court bdow found, falled to prove that this rate
exceeded the higher rate permitted by s 4. It was not suggested thet the court ered in its
gpproach to onus- it relied on Reuter v Yates 1904 TS 855 - nor that its factud findings
were incorrect in thisregard. In this context, rather obliqudly, the gopdlants aso sought to
argue the absence of anindrument of debot as required by s4(3), but thefindingsin the context
of s2(9) are equly gpplicable: the matter was nat an issue in the court below.

[10] Thefind argument rdatesto the provisons of s 10(6):

“If agreement has been reached upon avarigble finance chargeratein terms of section 2B (3)

and no natice in writing of any dteration of such rate and the dete upon which thet dteration
gl commence has in advance been ddivered or sent through the post by a moneylender,
credit grantor or lessor to aborrower, credit recelver or lessee, the moneylender, credit grantor
or lessor shdl a thefirgt reasonable opportunity but not later than three months efter the date
upon which the dteration of the finance charge rate has commenced, ddliver or send through
the pogt to the borrower, credit recaver or lessee awritten notice of such dteration and the
date upon which thet dteration has commenced.”

It iscommon cause that, a least for a period, the respondent’s predecessor hed falledto give
the required natice of increasesin therate of interest. Thisbreach, according to the gppdlants,
frees them from an obligation to pay interest so levied. The same argument was rgected in
Absa Bank Bpk v Saunders 1997 (2) SA 192 (NC) 198B-202J. | agree with the
condugon there reeched. The Act draws a dear didinction between avil and crimind
ramedies. For indance, s 2 prohibits the recovery of finance charges if they excead the
prescribed maximum or are not disdosed in awritten document. Cf dsoss4and 5. Section
10 (6), however, merdy impases an obligation upon the moneylender to do something. The
inability to recover isnot part of the pendty. Should the change of interest reate be visted by
anulity, it would mean thet the borrower will not be entitled to the advantage of reductionsnot
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communicated. By way of comparison regard can hed to s 10 (1): it places a duty on the
lender to provide or send acopy of the contract to the borrower. Falureto do o can hardly
disentitle the lender from recovering the loan.

[11] Itfolowsthea thereis no menit in the various defences raised by the gppdlants under
the Usury Act.
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VIVIER A
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