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INTRODUCTION:

[1] Thisisan goped agang ajudgment of Du Flesss J, Stting in the Transvad Provinad Divison,

ordering the gppdlant to pay over the amount of R168 832,96, with interest, on behdf of the respondent

to the Centrd Retirement Fund of Sanlam and to pay therespondent’ scosts. The gpped iswiththeleave

of the court a quo.

[2]  The amount which the gopdlant was ordered to pay on the respondent’ s behdf to the Centrd

Retirement Annuity Fund (‘the Retirement Fund’)  represants the difference between the amount the

gppdlant paid to the Retirement Fund, purportedly asthetrandfer benefit to which hewas entitled in terms

of rule 14.4.1(b) of the appelant’s rules (the materid provisons of which are quoted below),and the

amount to which the court hed hewasin law entitled. One of the points of difference between the parties

related to the question as to whether, in caculaing the amount to which the respondent was entitled, the

appdlant was obliged to reduce the amount to which the respondent would otherwise have been entitled
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by the amount referred to in the proviso to rule 14.3.3(b) of the rules. The court a quo uphdd the

regpondent’s contention thet the proviso had no gpplication to the caculaion of the regpondent s

entittement under the rules and that his entitlement was to be caculated in terms of rule 14.3.3(a), which

did not provide for any deduction.

[3] The quedtion as to whether the respondent’s transfer benefit was to be caculated under rule

14.3.3(a) or (b) was arigindly the only difference between the partiesin the court a quo. At arddively

|ate Stage the gopd lant raised afurther contention to the effect theat the respondent had not been entitled

to atrander benefit a al and that he was accordingly obliged to pay back the amount that had been paid

over to the Retirement Fund.  This was rased as an dterndive to the gopdlant’s contention thet ¢

deduction hed to be made from the respondent’ strandfer benefit under rule 14.3.3(b) but, asthe court a

quo correctly hed, logicaly it hed to be consdered fird. Both defences raised by the gopdlant to the

respondent’ s clam were rgected by the court a quo.

FACTS
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[4]  The gppdlant, the Government Employees Penson Fund, was established by section 3 of the

Government Sarvice PensonAct 57 of 1973 and continuesto exig, pursuant to the provisons of sectior

2 of the Government Employees Penson Law, 1996 (Prodameation 21 of 1996).

[5]  Therespondent, who wasborn on 26 September 1942, was gppointed aclericd assstant Grade

2 inthe Department of Jugticein 1960 and a magidrate with effect from 1 December 1969. He became

a member of the gopdlant on its establishment in 1973. From April 1996 he was gpopointed a senior

megidrate for the didrict of Garmigton.

[6]  On 27 June 1997 the respondent wrote aletter to the Chief Magidrate, Germigton, in which he

submitted his resgnetion as amagidrate and dected to have his actuaid interes in the penson fund paid

out in terms of rule 14.4.1(b). He dso requested that the benefits payable to him be paid over to the

Retirement Fund.

[7]  Although hisnatice of resgnationwas submitted on 27 June 1997, the respondent’ s last working

day in his office assenior magidrate, and thusthe date on which hissarviceterminated, was 30 September



1997, four days after he attained the age of 55 years.

[8] On9 December 1997 the gopdlant trandferred an amount of R1 545 173,84 to the Retirement

Fund in accordance with the respondent’ s request.

[9]  After the respondent had written to the gopdlant on the topic, the gopdlant sent the respondent

an explanaion of how the amount paid on his behdf to the Retirement Fund had been caculated. It

conceded by implication thet the amount had been wrongly caculated because it sad thet the amount in

guestion hed to be recd culated to take into account two factors: onewhichisno longer being perssted in

(‘the firg point’)and the ather that there had been no deduction in the formula used. It is dear that the

deduction referred to in the letter is the deduction provided for in rule 14.3.3(b). The amount which the

gppellant was ordered to pay to the Retirement Fund on the respondent’s behdf resulted from ¢

reca culation of the amount to which the respondent was entitied made in the light of the fact thet the firg

paint was no longer rdied on by the gppdlant. The gopdlant perasted, however, in the contention that the

deduction provided for in rule 14.3.3(b) had to be made. At the hearing in the court a quo both parties



6

agreed that the amount paid to the Retirement Fund was incorrectly calculated: the gppe lant contended

that the extraamount to which the respondent was entitled flowing from the abandonment of thefird point

(‘the extraamount’) wasto be off-set againg the deduction provided for in rule 14.3.3(b) , with theresult

that he owed it an amount of R137 783-93, while the respondent contended that he was entitled to the

extraamount without any deduction.

[10] Asl have sad, therespondent’ s contention thet hiscase was governed by rule 14.3.3(a) (with the

result thet no deduction hed to be made from his benfits) and not by rule 14.3.3(b) was uphed by the

court a quo. Intheresult thegppdlant wasordered to pay the extraamount on hisbehdf to the retirement

fund.

[11] The appelant’s later defence was basad on the contention that the respondent’ s case was not

covered by the rule because he had nat vdidly resgned as a magidrate, a vdid resgnation being ar

essantid prerequiste, S0 it was contended, for a dam to a trander benefit under rule 14.4.1. The

submission that the respondent hed nat vdidly resgned as amagidrate was basad on the contention thet
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for amegigrate vdidly to vecate hisoffice by resgnaion the goprovd of the Minigter of Justiceisrequired

in terms of section 13(5) of the Magigrates Act 90 of 1993,

RELEVANT STATUTORY PROVISONS

[12]

Beforethe contentions of the partiesare conddered it is gppropriateto set out therd evant Satutory

provisons

[13]

Asfa asismaeid a the rdevant time section 13 or the Magidrates Act reed asfollows

‘(1 A magidrate shdl vacate his or her office on attaining the age of 65 years ...

2 A magigrate shdl not be suspended or removed from office except in
accordance with the provisions of subsections (1), (3), (4) and (5).

3 (@ The Commission may provisondly suspend a magidrate from office
pending an investigation by the Commission into such magistrate' sfitness to hold office.

(@A) The Minigter may confirm such sugpension if the Commisson recommends
that such magigrate be removed from office -

@ on the ground of misconduct;
(i) on account of continued ill-hedth; or

(i) on account of incapacity to carry out the duties of his or her office
effidently.

(b) A magidrate so suspended from office shall receive, for the
duration of such suspenson, no sdary or such sdary asmay be determined by the Minister on the



recommendation of the Commission.

(©) A report in which the sugpension in terms of paragraph (aA)
of a magistrate and the reason therefor are made known, shal be tabled in Parliament by the
Minigter within 14 days of such suspension, if Parliament isthenin sesson, o, if Parliament is not
then in sesson, within 14 days after the commencement of its next ensuing session.

(d) Parliament shal, within 30 days after the report referred to in paragraph (c) has
been tabled in Parliament, or as soon thereafter as is reasonably possible, pass aresolution asta
whether or not the restoration to his or her office of amagistrate so suspended is recommended.

(e) After aresolution has been passed by Parliament as contemplated in
paragraph(d), the Minister shdl restore the magistrate concerned to hisor her office or remove him

or her from office, asthe case may be’

(4)
or on account of hisor her continued ill-health or his or her incapacity to carry out hisor her duties of office

efficiently

(5) (& TheMinigter may, at the request of amagidrate, dlow such magidrate to vacate his
or her office-

@ on account of continued ill-hedlth; or

(IA)  inorder to effect atransfer and gppointment as contemplated in section 15(1) of

the Public Service Act, 1994 (Proclamation No. R. 103 of 1994); or
(i) for any other reason which the Minister deems sufficient.
(b) Any request of a magistrate contemplated in paragraph (a)(ii) shdl be addressed to the

Minister so that he or shereceivesit at least Sx calendar months beforethe dateon  whichthe
magistrate wishes o to vacate his or her office, unlessthe Minister gpproves  a shorter period



in aspecific case.

(o) If amagidrate -

() is dlowed to vacate his or her officein terms of paragraph (a)(i), he or she shall
be entitled to such pension benefits as he or she would have been entitled to under
the pensons Act applicableto himor her if hisor her services had been terminated
on the ground of continued ill-hedlth occasoned without his or her being
instrumental thereto; or

(i) isalowed to vacate his or her office in terms of paragraph (a) (ii), he or
she shdl be deemed-

(@)  tohavebeen removed from office to promote efficiency for reasons other
than his or her own unfitness or incapacity; or

(bb)  to have been retired in accordance with section 16 (4) of
the Public Service Act, 1994 (Proclamation No. 103 of
1994),

as the Minister may direct, and he or she shdl be entitled to such pension benefits as he or she
would have been entitled to under the pensions Act gpplicable to him or her if he or she had beer
so removed from office or had been so retired, according to the direction of the Minigter.’

[14] Ruel4of therulesof the gppdlant (aspublished in Government Gazette 17896 of 11 April 1997)
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have less than 10 years pensonable sarviceto ther credit. Such membersreceive agratuity based onthe

length of their pensonable sarvice,

Asfa asismaeid it reeds asfollows

‘1411

If amember who has less than 10 years pensionable serviceto hisor her creditis

discharged -

@ on account of ill-hedlth not occasioned by his or her own faullt;

(b) owing to the abolition of his or her post or the reduction or the
reorganisation or the restructuring of the activities of hisor her employer;

(© on the grounds tha his or hér discharge will promote efficiency or
economy or otherwise bein the interest of his or her employer;

(d) onaccount of hisor her incgpakility to carry out hisor her dutiesefficiently
excluding cases where such incapability and inefficiency result in such ¢
person being discharged on grounds of misconduct;

(e on the grounds that the President or the Premier of aprovince appointed
him or her in terms of the provisons of an act to an office and his or her
pensonable service cannot be recognised as pensionable service for the
purposes of asuperannuation, pension, relief or provident fund or scheme
established by or under any law for the holders of such office;

® asaresult of injury or ill-health, not occasoned by his own fault, arising
out of and in the course of his employment; or

(o)) in terms of section 17 (4) of the Public Service Act, 1994, or in terms of

section 17 (7) of the Post Office Service Act, 1974 (Act No. 66 of

1071\
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member’ sfind sdary shdl for this purpose not be less than his or her pensionable emoluments as
on the day immediately before the commencement date’

[15] Rule14.2 dedswith the bendfits payable to members who are discharged otherwise than on the
grounds of thair misconduct or fault and who havea least 10 years pensonable serviceto thar credit. As
far asismaerid it readsasfalows

‘14.2.1 If amember who has at least 10 years pensionable service to his or her

credit isdischarged on account of areason mentioned inrule 14.1.1 there

shdl be paid to him or her -

@ agratuity cdculated at 6,72 percent of hisor her find sdlary multiplied by
the period of hisor her pensionable service;

(b) anannuity caculated at onefifty-fifth of hisor her find sdlary multiplied by
the period of his or her pensionable service; and

(© a supplementary amount of R360 per year:

Provided that amember’ sfind sdary shdl for this purpose not belessthan hisor

her pens onable emoluments as on the day immediatdly before the commencement
date’
[16] Rue 14.3 dedswith the benefits payableto memberswho retire. Asfar asismaterid it reads as
follows

‘14.3.1 If amember retires-
@ on or after hisor her penson-retirement date;
(b) before his or her penson-retirement date in terms of the law governing



14.3.2

14.3.3

(d)

(€
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before his or her pension-retirement date, but not on a date prior to the
member attaining the age of 55 years. Provided that such amember has
the right to retire on that date in terms of the provisions of any act which
regulates his or her terms and conditions of employment; or

whilg in the education service and the member has attained the age of 50
years but not the age of 55 years. Provided that such a member has the
right to retire on that date in terms of the provisons of any act which

regulates his or her terms and conditions of employment,

suchmember shall be entitled to the benefitsindicated in rule 14.3.2 or 14.3.3, as

the case may be.

Members with less than 10 years pensionable service-

amember who retires on account of a reason mentioned in rule 14.3.1
and who has less than 10 years pensionable service to his or her credit,

shdl receive a gratuity equd to hisor her actuarid interest.

Members with 10 years and more pensionable service-

@

(b)

a member who retires on account of a reason mentioned in rule 14.3.1
(@), (b) or (c) and who has at least 10 years pensionable serviceto hisor
her credit, shall be paid the benefitsreferred to inrule 14.2.1 ...,
amember who retires on account of areason mentioned in rules 14.3.1
(d) or () and who has at least 10 years pensionable serviceto hisor her
credit, shall be paid benefits referred to in rule (a) above: Provided, that
such benefits shal be reduced by one third of one percent for each
complete month between the member’ s actua date of retirement and his
or her penson-retirement date.’
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misconduct or ill-hedlth occasoned by their own doing. Asfar asismaerid it reeds asfollows

‘144.1

14.4.2

A member who resigns from his or her employer’s service or is discharged from
his or her employer’ s service because of misconduct or ill-hedlth occasioned by
his or her own doing or for a reason not specificaly mentioned in the rules and
who is not entitled to recaive benefits provided e sewhere in the rules, is entitled,
on the written choice of the member, to-

(© agratuity caculated at 7,5% of his or her find sdary multiplied with the
period of hisor her pensionable serviceand increased by ten per centage
points for each full year of pensonable service between5 and 15 years,
or

(d) atransfer benefit to an gpproved retirement fund equa to the aggregate
of-

() the amount referred to in paragraph (&), which amount shall
become an entitlement of the member on the condition thet he or
she deposits the amount into the gpproved retirement fund
immediately upon becoming entitled thereto; and

(i) the difference between the member’ sactuarid interest in the Fund
and the amount referred to in paragraph (a), if any.

The actuarid interest of amember who has-

(b) attained the age of 55 years, shall be caculated in accordance

with the following formula ...
G+[AXAX)]
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in terms of the rules had he retired on that date.

A isthe amount of the annuity the member would have received
interms of therules. ...

A(X) isafactor determined by the Board acting on the advice of
the actuary, and after consultation with the Minister and the

employee organisations.’

DID THE RESPONDENT VALIDLY RESIGN?

[18] Coundd for the gopdlant submitted thet rule 14.4 1(b) envisages alawful or vdid

resgnation and that the respondent was‘ precluded inlaw’, ascounsd put it, from unilaterdly resgning as
he purported to do. He contended further that upon a proper interpretation of section 13 of the
Magidrates Act it is unlavful for amagidrate unilaterdly to resgn and it follows, S0 he argued, thet the

respondent’ s purported resgnetion failed to qudify him for the benefits prescribed by rule 14.

[19] Hesubmitted thet the rights and obligations of megidrates are comprehenavey dedt with in the
Magigrates Act whichmeakes spedific provison in section 13 for the vacation of office by megidratesand
comprehendvdy sets out the drcumatances under which office may bevacated. Hedrew dtention to the
fact that the regulaions promulgated under section 16 of the Magidrates Act are slent about the

terminationor vacation by amagidrateof hisor her office. He pointed out thet unilaterd vacation of office
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request by amagidrate and with the goprovd of theMinigter of Judice. Any vacation of officeoutsdethe
tams of the Actis, in hissubmission, unlavful and does nat entitleameagisraieto benefitsas upon alawful

termination or vacation of office

[20] | cannot discanin the provisons of the Magidrates Act an intentionon the part of thelegidature
to provide an dl-embracing code deding with the ways in which magidrates are to vacate office. What
isdear from astudy of the Act isthat Parliament was concerned to grant to magistrates an independence
and freedom from interference which they hed not previoudy enjoyed and to thet extent a leest to bring
thair pogtion and conditions of tenureand sarvicedoser tothet of judges. Thussection 4 providesfor the

edablishment of aMagidrates Commission the objects of which indude the fallowing:

‘(@  toensurethat the gppointment, promotion, transfer or discharge
of, or disciplinary steps againg, judicid officers in the lower
courts take place without favour or prgjudice ...,

(b)  toensuretha noinfluencing or victimization of judicid officersin

the lower courts takes place’ .

It was thus necessary to include, inter alia, a provison which ensured thet magidtrates could not be
removed from office savefor misconduct, continued ill-hedlth or incapecity and which wasthe counterpart

of section 10(7) of the Supreme Court Act 59 of 1959 (which providesthat judges can only be removed
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[21] Itisdear that those repondble for drafting section 13(5) hed regard to what may be

cdled the finandad consaquences for magidrates who vacate office with the Minigter’ s consent and hed
in mind the various categories of benefits avalladle for such magidratesin tems of the penson legidation
goplicable to them. Thus magidratesdlowed by the Minigter to vacate office on account of continued ill-

hedth in terms of section 13(5)(a)(i) are declared by section 13(5)(c)(i) to be entitled to the penson
benefits they would have hed if their services had been terminated on the ground of continued ill-hedlth
occasioned without their being indrumentd thereto. Smilarly magidratesdlowed by the Minider to vecate
office*for any other reeson whichtheMinigter deemsauffident’ intermsof section 13(5)(a)(ii) aredeamed
by section 13(5)(c)(ii)(aa) and (bb) ‘to have been removed from office to promote efficiency for reasons
other then [their] own unfitness or incapadity; ... or to have been retired in accordance with section 16(4)
of the Public Service Act, 1994 asthe Minister may direct and they are entitled to the pension benefits
they would have hed if they had been so removed from office or S0 retired.

[22] It followstha magidrates dlowed to vacate office under section 13(5)(@) who have a leedt ten
years pensonable savice dl fal under rule 14.2.1 and are accordingly entitied on vacation of office to
recaive grauities, annuities and supplementary amounts

[23] If amagidrate, contrary to the contention advanced on bendf of the gopdlant, isentitied toresgn
without the Minigter’s gpprovd given in terms of section 13(5), he or she will not be entitled to bendfits
under rule 14.2.1, even if he or she has at leadt ten years pendonable service, and will fal under rule 14.4

withtheresult thet he or shewill only be entitled to agratuity caculated under rule 14.4.1(a), or atrander
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however, to any annuity or supplementary amount. Indesd the benefitsto which he or shewill be entitled
will be no mare then they would have bean if he or she had been discharged on the ground of misconduct
or ill-hedth occasoned by hisor her own doing.

[24] Isthere anything, in the absence of an express provison to that effect, indicating an intention on
the part of Parliament when the Magidrates Act was enacted to prevent magisratesfrom resigning without
the Miniger’'s goprovd in terms of section 13(5)? Any such intention would have to be a matter of
necessary implication flowing from the provisons of the Act .

[25] Aspointed out, thegrant of minideria goprova has subdantid finendd advantages

for amagisrate who wishesto vacate office before hisor her retirement date and thet there are subgtantia
finendd disadvantages for a magidrate who leaves office without such goprova, assuming thet such a
departure is legdly posshle It is furthermore dear thet if a magidrate were to leave office without
minigerid goprovad and (if the gopdlant’ s contention is correct) without being entitled to do o, he or she
would be ligble to be discharged for misconduct, viz desartion, with precisdly the ssme finandid benefits
under rule 14.4 aswould be the caseif he or she were entitled to resign.

[26] As dready mentioned, the drefters of the Magidrates Act were dearly dive to the finendd
consaquences intermsaof the goplicable penson legidation where magisrates are dlowed by theMiniser
to vacate office. It is reasonable to assume that they were dso aware of the condderations set out in
paragraph [25] above. They would have accordingly been aware that there were in place subdantia

finandd digncentives for megidtrates contemplaing resgnation. When the finendd conssquences for
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[27] It hasdready been pointed out that one of the main legidative purposes prompting the enactment
of the Magidrates Act was the enhancement of the independence of themagidracy. Onecanreedily see
how that purpose is to be achieved by providing that magidrates are only to be removed from office
pursuant to a parliamentary resolution in terms of section 13(3) and (4) or that they may be dlowed to
vacate office with the Minigter’ s gpprovd in terms of section 13(5), in which case their finendd postion
in terms of the goplicable penson legidation is protected, as explained above.
[28] Counsd for the gopdlant did not contend thet amagidrate did not have theright to resgn before
1993 whenthe Magidrates Act wasenacted. Indeed their argument on this part of the case wasentirdy
based on the contertion that amegidrate sinahility to resgn hisor her office lavfully is something which
arisesfrom the proper condruction of section 13.
[29] A meagidrae sdecison toresgnwill, regard being hed to thefinendd implicationstowhich | have
dready referred, nat lightly be taken. 1t may wel be induced by any one of anumber of condderations
Wheninvited to do o, counsd for the gppdlant wasunable to advanceany reasonin principlefor reeding
such aredriction and deprivation of pre-existing rights into section 13. Instead he contended that whet
he cdled *the absence of aunilaterd right to resign an office hed for the public benefit’ isthedear quid
pro quo for sgnificant protections and security of tenure granted to judicid officersin the lower courts.
It isnot dear why Parliament would have wished to exact aquid pro quo frommagisraesfor granting
themwhat they should have had in the interests of the public dl dong, viz judicid independence and

freedom from interference from the Executive. If anything to predudethe right to resgn could be seen as
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the case on behdf of the gopdlant in the English commonlaw rule thet the resignation of the holder of an
office was only complete in law when it was acoepted, atopic whichiscomprehensvdy discussed inthe
judgments given in the High Court of Audrdiain Marks v The Commonwealth (1964) 111 CLR
549. This rule goplied primarily to common law offices, that is to say to those condtituted by the
prerogetive. But even wherethe officewas condtituted by satute, what was needed to meke aresgnation
of such office effective in law * mugt ill depend’, as Windeyer J sad at 589, ‘ upon the common law
exceptin o far asthegatute digplacesit’. 1t isnot necessary to decide whether and, if o, to whet extent
this rule, which was derived from the royd prerogative, is or was ever part of our law because onceitis
conceded that ameagidrate could, prior to 1993, resgn hisoffice - and | have pointed out thet thewhole
argument is premised on such aconcession - it isin my view impossible to hold that by enacting section
13 of the Magidraies Act Parliament must be taken to have intended to revive (if it was part of our law
previoudy) or introduce arule of the English common law (if it was not part of our law previoudy) to take
away theright magisrateshed previoudy toresgntheir officesunilaieraly. Clearer languagethenwehave
here would be required to effect that.

[31] Inthedrcumdances| am of the view that ameagidrateis entitled unilaterdly to resgn his office
Inthe present casethe respondent gave the Department over three months notice of hisintentionto resign,
which was dearly enough to enable it to make arrangements for his replacement. It is furthermore not
suggested that the period of noticein this case was not adeguate. 1n the drcumdtancesit isnot necessary

to decide what period of natice goplieswhereamagigrateisminded to resgn hisor her officeunilaterdly.
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THE ALTERNATIVE ARGUMENT

[32] I turnnow to ded with the dternative argument advanced by the gppdlant, namdy

that thetrandfer benefit paid over on therespondent’ sbehdf to the Retirement Fund excesded the amount
to which he was entitled because, even when the extra amount is added, the effect of the deduction
referred to in the proviso to rule 14.3.3(b) isthat an overpayment took place. The point to be decided
hereiswhether the respondent’ s casewas governed by rule 14.3.3(a), asthecourt a quo held, or by rule
14.3.3(b), as was submitted on the gopdlant’ sbehdf. Thematerid portionsof rule 14.3.3 have been st
out in paragrgph [16] above.

[33] Therulesdraw adiginction between resignation and retirement. The respondent’s

gratuity had to be caculated under rule 14.4.2(b) deding with resgnetion. Oneof the componentsinthe
formula set out therein was * the amount of the gratuity [he] would have received in terms of the ruleshed
heretired’ on the date of termination of service

[34] Inorder to ascartain the amount of the gratuity referred to, one hasto refer to rule

14.3.1(b). Thisis because one hasto ascertain what gratuity the respondent would have received ‘ hed
heretired” S0 that, even though he resigned and did not retirein teems of thelaw governing histermsand
conditions of sarvice, to find out whet his gratuity would have been one has to assume, for the purposes
of the cdculation, that he retired on the date of termination of sarvice: Thiswould have been before his
norma pengonretirement date.

[35] Astherespondent must be taken to have retired in terms of rule 14.3.1(b), the



nominated by thehim in terms of rule 14.4.1.

[36] Thefollowingorder ismade:

The appeal isdismissed with costs.

CONCURRING

SMALBERGER ADCJ
SCOTT JA

NAVSA  JJA
MELUNSKY AJA
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