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CONRADIE JA:

[1] Inthe court a guo Ludorf Jdeclined to issue arule nisi calling upon the second
respondent to explain, first, why she had not complied with an order of court granted
by Moodley AJon 23 May 2001, second, how sheintended to comply withit and, last,
why she should not be imprisoned for her contemptuous failure to have done so. The
appeal against the refusal to grant the order iswith hisleave.

[2] For an understanding of how all thiscameto pass, it is necessary to recount some
of the history. The original notice of motion sought relief not only against the second
respondent who is the Permanent Secretary: Welfare of the Eastern Cape Provincial
Government but also against the responsible Member of the Executive Council who
was cited as the first respondent. The case made out by the appellant O and not
contested by the respondents [ isthat she had in August 1999 applied for apermanent
disability grant under the Social Assistance Act 59 of 1992. Nineteen months then
elapsed. Despite numerous enquiries she could extract no decision from the Welfare
Department. Eventually, like many [ far too many [ other welfare applicantsin the

Eastern Cape, she turned to the Courts. The relief she sought was the following [

" 1. That the Second Respondent, or the appropriate officia in his Department, be and is hereby
ordered to consider and decide upon the Applicant's application for a social grant and to advise
Applicant's Attorney of his decision within fifteen days of the date of this Order.

2. That in the event of the Second Respondent approving the Applicant's application for a socia
grant, the First Respondent be ordered to:

@ Forward a copy of the terms of the written approval to Applicant's Attorney within



fifteen (15) days of the date of this Order.

(b) Commence payment of the grant within thirty (30) days after the date of the
approval with effect from the date of approval and to continue such paymentson a
monthly basisthereafter for aslong asthe Applicant qualifiesfor such paymentsin
terms of the relevant laws.

(© Pay in alump sum within thirty days of the date of approval the amounts which
would have been paid to the Applicant as a socia grant during the period
commencing on the date of accrual of the grant, being 25 November 1999 and
ending on the date of approval.

3. The First Respondent be ordered to pay the Applicant interest on the amounts which the
Applicant became entitled to recelve asa Social Grant for the period 25 August 1999 until the date
of approval of the Applicant's application, such interest to be calculated at the legal rate of 15.5%
per annum from the date such amounts would have been paid to the Applicant if the Applicant's
grant had been approved on 25 November 1999, to date of payment.

4. In the event of the Director-General refusing the Applicant's application for asocial grant, the
Second Respondent is ordered to provide the Applicant's Attorneys with adequate reasons for the
decision having been taken, within fifteen days of the date of the decision.

5. Granting Leave to the Applicant to supplement her Founding Affidavit in the event of this
application being opposed.

6. That this Order be served on the Respondents care of the State Attorney, Port Elizabeth.

7. That the First and Second Respondent pay the costs of this application jointly and severally.

8. Granting an Order for such further and/or alternative relief as the above Honourable Court may
deem appropriate.’

[3] Therelief sought in prayers1and 4 wasdirected against the second respondent,

that in prayer 2 against thefirst respondent and that in prayer 7 against both. Sincethe

launch of the application seemed to have produced no result, an order was taken



before Moodley AJreading as follows-

'1. That the Second Respondent or the appropriate official in his Department, consider and decide
upon the Applicant's application for asocial grant and to advise Applicant's Attorney of hisdecision
within fifteen days of the date of this Order;
2. That in the event of the Second Respondent approving the Applicant's application for a social
grant, the Second Respondent be ordered to:

@ Forward a copy of the terms of the written approval to Applicant's
Attorney within fifteen (15) days of the date of this Order;

(b) Commence payment of the grant within thirty (30) days of the date of the approval
with effect from the date of approval and to continue such payments on a monthly
basis thereafter for aslong asthe Applicant qualifies for such paymentsin terms of
the relevant laws;

(© Pay in alump sum within thirty (30) days of the date of the approval, the amounts
which would have been paid to the Applicant as a social grant during the period
commencing on the date of accrual of the grant, being 25 November 1999 and
ending on the date of approval.

3. That the Second Respondent pay the Applicant interest on the amounts which the Applicant
became entitled to recelve asa Social Grant for the period 25 August 1999 until the date of approval
of the Applicant's application, such interest to be calculated at the legal rate of 15.5% per annum
from the date such amountswould have been paid to the Applicant if the Applicant'sgrant had been
approved on 25 November 1999, to date of payment.

4. That in the event of the Second Respondent refusing the Applicant's application for a socid
grant, provide the Applicant's Attorneys with adequate reasons for the decision having been taken,
within fifteen (15) days of the date of the decision.

5. That this Order be served on the Second Respondent care of the state Attorney, Port Elizabeth.

6. That the Second Respondent pay the costs of this application.’
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[4] Despite the papers served on the respondents having claimed an order that the

first respondent make the lump sum payment envisaged in prayer 2(c) and pay the
interest envisaged in prayer 3, the Court, following adraft handed up on the day of the
hearing, made an order against the second respondent. This order was made without
any allegation in the papersthat she had been the one responsible for the non-payment
and without notice to her that any order in this regard would be sought against her.
L ooking back on it, one can see how things began to go wrong even at thisearly stage.
The second respondent should not have been cited. Presumably it wasthought that the
decision-maker had to be brought before the court. The Promotion of Administrative
Justice Act 3 of 2000 in s 1 makes it clear that the Welfare Department is, for the
purpose of the Act, an 'administrator’, that is to say, an organ of State taking

administrative action. 'Administrative action' in terms of s 1 of the Act means

‘any decision taken, or any failure to take adecision by -

@ an organ of state when -

@i) ...

(i) exercising a public power or performing a public
function in terms of any legidation;'

Section 6 of the Promotion of Administrative Justice Act dealing with the review of
administrative action contemplates an order being granted against an ‘administrator’,
who is not necessarily an individual.

[5] A litigant brings a national or provincial department before court by citing the
political head of the department in a representative capacity. In the case of a

department of the national government, thiswould be theresponsible minister. Inthe
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case of aprovincia department it isthe responsible member of the executive council.

That iswhat s 2 of the State Liability Act 20 of 1957 provides. The first respondent
should have been the only one. If this had been borne in mind at the outset, some of
the procedural mishaps might have been avoided.

[6] Weweretold from the bar that the second respondent was substituted for thefirst
in the draft order because the appellant's legal advisers had been informed that all the
first respondent's responsibilities under the Social Assistance Act had been delegated
to her. Section 16 of the Social Assistance Act makes elaborate provision for the
delegation of powers by the national minister to officials of the department and to a
member of aprovincial executive council aswell asby the National Director-General:
Welfareto officials of that department and to aprovincial director-general. Thelatter
may in turn delegate these functionsto any other officer of the provincial department.
This does not mean, however, that an outsider in search of fair administrative action
must follow the line of delegations. A political head of a department cannot delegate
himself out of responsibility. Anyway, it does not matter, since, aswe have seen, the
administrator in terms of the Promotion of Administrative Justice Act isthe organ of
state, the provincial Welfare Department.

[7] Unbeknown to the applicant service of the application had stirred an otherwise
terminally lethargic Welfare Department into action. By thetimethe order wastaken a
temporary disability grant for the appellant had already been approved. Had these facts
been known, Moodley AJwould not have granted the orders requested in prayers 1,
2(a) and (b) and 4 of the notice of motion. That hedid so isof no importance sincethe

appellant did not seek compliance with the paragraphs in the order corresponding to
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those prayers. Shedid, however, in due course, seek to enforce paragraphs 2(c), 3and

6 of the order.

[8] | should, before continuing with the history of the litigation, make two or three
brief and (since the matter was not argued before us) tentative comments about the
relief granted in these paragraphs. The lump sum payment and interest thereon
(although only characterized as such in the replying affidavit) were claimed by way of
‘congtitutional damages, that is to say, damages to which the appellant supposedly
became entitled for an infringement of her right to lawful administrative action in
terms of s 33(1) read with sections 7(2), 10, 27(1)(c) and 237 of the Constitution of
the Republic of South AfricaAct 108 of 1996. The impetusfor thisclaim (which was
added by way of amendment to the notice of motion) was the decision of Leach Jin
Mahambehlala v MEC for Welfare, Eastern Cape and Another 2002 (1) SA 342
(SE).

[9] As appears from its preamble the Promotion of Administrative Justice Act was
passed by Parliament to give effect to the constitutional guarantee of just
administrative action. The appellant should accordingly have sought her remedy inthis
Act. 'Constitutional damages in the sensediscussed in Fose v Minister of Safety and
Security 1997 (3) SA 786 (CC) at 826 para[69] might be awarded as appropriate relief
where no statutory remedies have been given or no adequate common law remedies
exist. Where the lawgiver has legidlated statutory mechanisms for securing
congtitutional rights, and provided, of course, that they are constitutionally
unobjectionabl e, they must be used. The Promotion of Administrative Justice Act does

not provide for the kind of relief afforded to the appellant in paragraphs 2(c) and 3 of
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theorder. Instead, it providesin sec 8(1)(c)(ii)(bb) that acourt may in proceedingsfor

judicial review, exceptionally, direct an administrator to pay compensation.

[10] The addition of the prayers for what was called 'backpay' and interest thereon
had an unintended consequence. They were predicated upon the award of apermanent
disability grant. The grant made to the appellant was, however, a temporary one for
twelve months and then only with effect from 16 May 2001. Since there could be no
guestion of ‘backpay’ if the grant wastemporary, this made the orders based on these
prayers latently ambiguous.

[11] Paragraph 2(c) of the order purportsto determine judicially the date of accrual
of the grant as 25 November 1999. The difficulty with thisisthat regulation 11(1) of
the regulations promulgated under the Social Assistance Act prescribes the date of
approval of the grant asthe date of accrual. Tofind the Court by itsorder changing the
plain meaning of the regulation is perplexing.

[12] When the second respondent, despite further prodding by the appellant's
attorney, failed to comply with the orders in these paragraphs, an application was
launched for arulenisi calling upon both respondents to appear personally beforethe
Court for the purpose of -

'1.1  affording the Respondents an opportunity to present evidence, either orally on that day or by
way of affidavit to be delivered no later than five (5) days prior to the date determined by
this Honourable Court, on:

(i) why they have not complied with the Court Order issued by Moodley A.J. on 23
May 2001; and

(i) how they intend complying with the Court Order
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(i)  why they should not be committed to prison for contempt of this Honourable

Court's Order dated 23 May 2001

2. That this Order be served on the Respondents care of the State Attorney, Port Elizabeth.

3. The State Attorney, Port Elizabeth, is ordered to ensure that a copy of thisorder is served
personally on the two Respondents.

4. The State Attorney isto ensure that Service be effected before 21 September 2001 and an
Affidavit of Service must be filed by noon on 25 September 2001.

5. That the First and Second Respondents pay the cost jointly and severally on an attorney and
client scale.

6. Further and/or alternative relief.'

[13] Thisnotice of motion suffered from many defects: It asked for relief in respect of
the first respondent against whom, as we have seen, no relief had been granted; it
sought relief in respect of the second respondent who had (apart from costs) already
complied with what she had been required to do; it required the respondentsto appear
before the Court for a kind of oral examination on how they proposed going about
their work in future, and, finally, ordered service on the State Attorney with
instructions to see that the order was personally served on the respondents.

[14] It goeswithout saying that therelief sought against the first respondent was bad.
The appellant's advisors realised this and withdrew the contempt application against
the first respondent. The contempt application against the second respondent
nevertheless proceeded. In her case the application could not succeed because she

should not have been a party to the proceedings in the first place and was, on top of

1 Personal service of the order wasimportant. See: Coetzee v Government of the Republic of South Afirica 1995 (4) SA
631 para 14 (CC). Whether acourt hasthe power to order an attorney to seeto it that an order is personally served on
his client is questionable.
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that, sought to be incarcerated for transgressions which she was not even alleged to

have committed. That it was by the appellant's advisers thought possible in law to
obtain an order for her incarceration was no doubt due to certain decisions in the
Eastern Cape holding that a money judgment against the State or a provincia
government can be enforced by proceedings for contempt of court.

[15] Savefor oneexception, an order for the maintenance of one whom the judgment
debtor is liable to maintain, a money judgment is not enforced by contempt
proceedings but by execution. The State Liability Act in sec 3 precludes execution
against the property of a provincial administration (now government), so that this
avenue of obtaining satisfaction of her debt was not open to the appellant. The
appellant's counsel argued that her only remedy wastherefore theincarceration of the
recalcitrant provincial officia and that the Court should, for that reason, treat the
failure by the Eastern Cape provincial government to satisfy the judgment ad
pecuniam solvendam, inthe same way as it would contempt of an order ad factum
praestandum.

[16] The State Liability Act prohibits execution against the State or a provincia
government because of the disruption which execution against State assets might
cause, not becauseit intended to introduce civil imprisonment for officialswho do not
carry out obligationsresting upon the State. Thetenor of the Act isquitethe contrary.
Having provided in sec 2 that the minister of the department of state concerned be
cited asnominal defendant or respondent and that ‘Minister' shall, where appropriate,
be interpreted as referring to the responsible member of the Executive Council of a

province, sec 3 of the Act then goes on to provide that 'no execution, attachment or
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like process shall be issued against the defendant or respondent in any such

proceedings or against any property of the State...' The person against whom no
‘attachment or like process shall be issued' is, of course, the nominal defendant or
respondent. Apart from this, it seems hard that the second respondent should have to
go to prison for the non-payment of her employer's debt when the Abolition of Civil
Imprisonment Act 2 of 1977 prevents her from suffering the same fate for non-
payment of adebt of her own. Thetruth of the matter isthat it just did not occur to the
legidators of 1957, or to those who amended the Act in 1993, that the State or a
Province might not promptly comply with an order of court.

[17] Wholesale non-compliance with court ordersisadistressing phenomenon inthe
Eastern Cape that has caused the Courts in that province to try to devise ways of
coming to the assistance of social welfare applicantswhom the provincial government
has failed. The first such attempt was made by Jafta J speaking for the Full Court in
Mjeni v The Minister of Health and Welfare, Eastern Cape 2000 (4) SA 446 (TKk HC).

At 4531-454B he reasoned that-

'[T]he common law distinction between orders ad pecuniam solvendam and those ad factum
praestandum regarding contempt of court proceedings would not...make sense in cases where the
State is the judgment debtor in the light of the provisions of sec. 3 of Act 20 of 1957. It would
simply mean that the judgment creditor cannot enforce the judgment in the event of failure to pay
whereas his counterparts would be able to do so against judgment debtors who are private persons.
Effectively, it would mean those who sue the State run the risk of obtaining hollow and

unenforceable judgments. The State could just ignore such judgments with complete impunity.'

Thejudgment wasfollowed by Ebrahim Jin East London Transitional Local Council
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v Member of the Executive Council of the Province of the Eastern Cape for Health and

others [2000] 4 All SA 443 (Ck) at 449g who thought that[]

'if the rights of successful litigants cannot be enforced then the process of taking disputes to court

for adjudication would be rendered meaningless.

Justification for thisnovel approach was said to be the constitutional requirement that
the common law be developed so as (in the words of Mohamed CJ in Amod v
Multilateral Motor Vehicle Accidents Funds (Commission for Gender Equality
Intervening) 1999 (4) SA 1319 (A) at 1330A-B)) 'to accommodate changing values
and new needs.

[18] | agree with the sentiments of Mohamed CJ but | am not persuaded that the
laziness and incompetence which is at the root of the malaise in the Eastern Cape
Department of Welfare? has created a'need' that the common law must evolveto meet.
The common law cannot evolvein conflict with statute law or basic principlesof law.
The State Liability Act outlaws the 'attachment’ of the nomina defendant or
respondent in proceedings against agovernment department. Thereisnothing that any
evolution of the common law can do about that. Moreover, the common law must
evolvein aprincipled way. One of the fundamental tenets of the common law is that
of legality: it cannot evolvein such away asto (retrospectively) create anew crimeor
extend the limits of an existing one. This is what the decisions in the Eastern Cape
appear to have done. Contempt of court, even civil contempt of court, isacriminal

offence (S v Beyers 1968 3 SA 70 (A). The way our common law has developed, it

2 See the article by Clive Plashet 'The Exhaustion of Interna Remedies and section 7(2) of the Promotion of
Administrative Justice Act 3 of 2000' (2002) 119 SALJ50; Permanent Secretary, Department of Welfare, Eastern Cape
and Another v Ngxuza and Others 2001 (4) SA 1184 (SCA) para[8] p 1194.
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can be committed only by deliberately and mala fide (see Herbstein and Van Winsen

The Civil Practice of the Supreme Court of South Africa 4 ed (1997) at 825 - 827)
ignoring orders of court ad factum praestandum; it cannot by judicial extension be
made to embrace orders ad pecuniam solvendam. Not even the legislature can make
conduct retrospectively punishable. The Constitution forbidsit. An accused's right to
afair tria includes, in s 35(3)(l), the right 'not to be convicted for an act or omission
that was not an offence under either national or international law at the time it was
committed or omitted'.

[19] | explained earlier how those orders that had not been complied with were
latently ambiguousin thelight of the facts known to the Welfare Department. Even if
the order had come to the personal notice of the second respondent, a matter which
remains uncertain, (or she had been informed of the grant of the order and had no
reasonable ground for disbelieving the information) the latent ambiguity of the order
towhich | drew attention in paragraph [10] would have saved her from afinding that
she had acted mala fide. The requirement that mala fides must be demonstrated, would
in these circumstances have proved another fatal obstacle to the appel lant.

[20] It is not necessary to dwell on an application by the applicant to lead further
evidence. No factual materia initisrelevant for ajust resolution of the matter. The
application is accordingly dismissed.

[21] The applicant, who had from the outset been dissatisfied with the Welfare
Department's assessment of her disability as temporary, lodged an administrative
appeal against thedecision. The appeal was successful. Asaconsequence, the second

respondent, on 7 November 2002, paid the applicant all the amounts envisaged inthe
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court order granted by Moodley AJ except the costs. Nevertheless, the contempt of

court issue remained a live one so that this was not a proper case for invoking the
Court's power under section 21A of the Supreme Court Act 59 of 1959 not to hear
matters when the judgment or order would have no practical effect or result.

[22] Theapplication for committal was misconceived in anumber of respects. The
appeal accordingly fails. The successful respondent does not ask for costs against the
appellant. | should like to interpret that as a sign of remorse.

[23] The appedl is dismissed.

J H CONRADIE
JUDGE OF APPEAL

HARMS JA )Concur
ZULMAN JA )
FARLAM JA )
HEHER AJA )



