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ORDER

On appeal from: Gauteng Division of the High Court, Pretoria (Basson J), sitting

as court of first instance:

The appeal is dismissed with costs.

JUDGMENT

Gorven JA (Ponnan ADP, Mothle, Weiner and Goosen JJA concurring)

[1]  This appeal arose from the award of a tender put out by the South African
Forestry Company SOC Ltd (SAFCOL), the appellant. It is a State Owned Company
and the third largest forestry company in South Africa. The appeal was opposed by
only Collins Sebola Financial Services (Pty) Ltd (Collins Sebola), the first
respondent. The tender, RFB 011/2019, was for security services, including forest
guards, required in the regions in which SAFCOL conducts its forestry operations

and for its business units. Each region comprises a number of plantations.

[2] Three bids were regarded as compliant, that of Collins Sebola, that of Phepha
MV Security Services (Phepha), the seventh respondent, and that of Puthadichaba
Trading Enterprise CC, the tenth respondent. The outcome was that, instead of
awarding a contract for all of the required security services to a single service

provider, two contracts were awarded. The bid of Collins Sebola succeeded for



certain plantations, forest guards and business units, while the bid of Phepha
succeeded for the balance of the services required. Pursuant to this, contracts were
concluded with both Collins Sebola and Phepha for provision of the services for
which their bids succeeded. That of Collins Sebola was worth R18 285 386.27 and
that of Phepha R62 193 884.32. Those contracts, for a three year period, were put
into effect and remain extant. The contract periods will expire by effluxion of time
on 31 March 2023.

[3] Adggrieved at the failure of SAFCOL to award it the entire tender, Collins
Sebola approached the Gauteng Division of the High Court, Pretoria (the high court),
to review and set aside the award to Phepha. Collins Sebola also sought an order

awarding to it those parts of the tender awarded to Phepha.

[4] The high court, per Basson J, granted the relief sought by Collins Sebola and
refused an application by SAFCOL for leave to appeal. The appeal came before us

with the leave of this Court.

[5] When the matter was called, enquiries were made of each counsel as to
whether the provisions of s 16(2)(a)(i) of the Superior Courts Act 10 of 2013 applied
to the appeal in view of the contracts expiring on 31 March 2023. Section 16(1)(a)(i)
provides:

‘When at the hearing of an appeal the issues are of such a nature that the decision sought will have

no practical effect or result, the appeal may be dismissed on this ground alone.’

Both counsel candidly conceded that the appeal fell squarely within the provisions
of s 16(2)(a)(i). If the appeal succeeded, the status quo concerning the continued
implementation of the contracts would obtain. On the other hand, if the appeal was
dismissed, it would not be feasible for Collins Sebola to take over and render the



services currently rendered by Phepha within the contract period. Not only that, but

Collins Sebola undertook not to attempt to do so.
[6] Inthose circumstances, and on that basis, both counsel acknowledged that the
appeal should be dismissed. Costs must follow the result and SAFCOL did not

contend otherwise.

[7] Inthe result, the appeal is dismissed with costs.
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