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INTRODUCTION

[1]  The appelant is the father of two girls Danica and Tasya now aged
nine-and-a-haf and seven years respectively. The respondent is the girls
mother. The parties were previoudy married. They divorced on 22
December 1998. The appellant brought an action for leave to remove the
children from South Africain order to emigrate to Austraia.

[2] In May 2000 leave was granted by the judge of first instance (Jappie

J) who gave the following order:

‘1. The plantiff is authorised to remove the two minor children born of the
previous marriage namdly:-
Danica Skye Jackson and Tasya Erin Jackson permenently from the
jurisdiction of this court for permanent resdencein Audrdia
2. That insofar as it may be necessary, the defendant is directed forthwith to
sgn dl such documents and teke al such other Seps as are necessary to enable
the plantiff lavfully to remove the children from the Republic of South Africa,
faling which the sheiff of this Court is authorised to take dl such steps on her
behdlf.
3. That the access provisons pertaning to the minor children contained in
the fina order of divorce under Case Number 10189/98 is varied by the deetion
of paragraph 3 and subdtituted therefor isthe following:-
3.1 It is recorded that the children would live permanently with the
plantff in Audrdia
3.2  Thedeendant shdl have accessto the children as follows-
3.21 Reasonable rights of access to the children in Audrdia
whenever the defendant happens to be in the place where
the children reside.



3.3

34

3.5

3.6

3.2.2 For athree week period in South Africa to coincide as far
as possble with the children's mid-year school holiday, as
wedl as a four wesk period in South Africa to dternate
between 20" December and 17" January on the one hand
and 2" January to 30 January on the other each dternate
yedr.

323 Regula tdephonic access with the children & such
reasonable times as the defendant wishes to gpeek to them.

3.24 Access as provided in 3.2.2., or any portion thereof, may be
exerdsed in Audrdiaif the defendant so wishes.

The plantff shdl be respondble for meking the necessary
travdling arangement for the children for those access peaiods
during which the defendant intends to exerdse her rights as
doresaid and shdl notify the defendant in writing one cdendar
month before the proposed access period for such traveling
arangements  The traveling cods incurred in respect of the
children for the purposes of such access shdl be borne by the
plantiff.
The ddfendant dhdl natify the plantff in writing prior to
exercsng her rights of access precisdly where she will spend her
time with the children and would fumnish him with the relevant
addresses and telephone numbers so that he can contact them. The
plantiff shdl have the right to have tdephonic contact with the
children during the defendant’ s access period.

The plantff shdl fumish the defendant a regular intervas with

copies of the children's school reports and photographs.  The

plantiff furthermore will encourage the children to correspond
regularly with the defendant.

The plantiff is directed, a his own cog to take al seps necessary

to cause this order to be made an order of the Family Court having

jurigdiction in Audrdia andlor such other deps as may be



necessty as to ensure that this order is enforcesble in Audrdia,
and to provide proof thereof to the defendant as soon as such order
of the sad Family Court has been granted and/or such other
necessary steps have been taken.

4. Each party isto pay their own cost of these proceedings’

[3] The order given by the tria court was overturned by the full court of
the Naa Provincid Divison (Levinsohn J; Booysen J and Moleko AJ
concurring). The appellant now appeals further with the specid leave of this
Couirt.

[4] The divorce was unopposed. Custody of the girls was granted to the
appellant. Generous rights of access were accorded to the respondent, who
was entitled to have the girls every Monday, Tuesday and Wednesday from
5:30 pm to 7 am the following morning and every dternate Sunday from 7
am until 7 am the following Monday; and aso for dternate school holidays
(the December holiday being divided into two periods).

ONUS

[5] The relief sought by the appdlant of necessity involved a variation of
this order and the appellant accordingly bore the onus of showing on a
balance of probabilities that such a variation should be granted”, although it
must immediately be said that because the interests of minor children were

involved, the litigation redly amounted to a judicia investigation of what

! Bailey v Bailey 1979(3) SA 128(A) at 135D-136D; Stock v Stock 1981(3) SA 1280(A) at 1290GH.



was in their best interests. the court was not bound by the contentions of the
parties and was entitied mero motu to call evidence’.

[6] The guiding principle in matters such as the present, as indeed in all
cases involving children, is that the interests of the children are paramount.
That approach is apparent from previous decisions of this Court® and it is

now entrenched in the Constitution®, section 28(2) of which provides:

‘A child's best interests are of paramount importance in every metter concerning
the child'.
Nevertheless, where a matter goes on appeal, the genera principle that a

court d appea must of necessity be guided by the tria judge's impression of
the witnesses does not cease to be of agpplication. As Innes CJ sad in

Oberholzer v Oberholzer 1921 AD 272 at 274:

‘These matrimonid causes throw a grest responghbility upon a judge of firg
ingance, with the exercise of which we should be dow to interfere. He is adle not
only to esdimate the credibility of the parties, but to judge of ther temperament
and character. And we, who have not had the advantage of seeing and hearing
them, mugt be careful not to interfere, unless we are certain, on firm grounds, that
heiswrong.’

These remarks are equaly applicable to custody matters: Cook v Cook 1937

AD 154 a 166 and 168; Fletcher v Fletcher (supra, footnote 3) at 138 and

Bailey v Bailey (supra, footnote 1) at 141 D-G.

2 shawzin v Laufer 1968(4) SA 657(A) at 662G663B; B v $1995(3) SA 571(A) at 5841-585B.

3 Fletcher v Fletcher 1948(1) SA 130(A) at 134; Fortune v Fortune 1955(3) SA 348(A) at 353H-354C;
Shawzin v Laufer (supra, fn. 2) at 662G663B; Bailey v Bailey (supra, fn. 1) loc. cit.; Stock v Stock (supra,
fn. 1) at 1290F-1291C; B v S(supra, fn. 2) at 580B-582C, 585C-F and 586C-1; TvM 1997(1) SA 54(A) a
57H-I.

“ Act 108 of 1996.



[7] | now proceed to examine the factors relevant to the decison whether
it is in the children’'s best interests for them to emigrate to Australia with the
appellant.

ADVANTAGES OF AUSTRALIA

[8] Perhaps the most significant feature of the present matter is that whilst

the parties were married, they went to Australia with the express purpose of
deciding whether to emigrate and they then decided that they would settle
with the girls in Brisbane. Even for some six months after they were
divorced, the respondent till intended to emigrate.  She changed her mind
for persona reasons, which had nothing to do with the wefare of the
children or the suitability of Brisbane as a place to ttle.

[9] Part of the appellant’s evidence, given in response to questions put by

the trid judge, was the following:

‘I have no persond desire without children to migrate to Audrdia | am doing it
for the sake of the children because | believe it's better.

And why do you bdieve that? ---M’Lord, it perhgps became clearer on this last
vigt that | did in 1999 in the difference that has occurred in my lifestyle here, in
the lifestyle of average dtizens of South Africa and spedificdly Durben, in
comparison with the upbest change in dtitude in Brisbane. | fed the people there
have become hgppier, safer, and it's only in going there in 1996, and having gone
there in 1999 that | noticed how much worse we've become, and how much more
depressed people are around you, and how we've forgotten to have fun. We
redly have. And how suppressed my children are. How they just do not lead a
normd life like | used to leed when | was a kid. Things have become — they've
just become s0 burdened with the crime, the AIDS, the problems in education, the



concerns that their parents fed for hospitdisation, etc. It is passed on to them. So
| think with dl of those factors | made the decison that, in the best interests of
the children, they mugt move a this sage ...

[10] The learned trid judge found (and these findings were not chalenged

before this Court):

‘The mgor factors which motivated the parties to emigrate and which are 4ill the
primary factors which motivate the plantiff to leave South Africa to sdtle
permanently in Audrdia are tre falowing-

The plaintiff has expressed his concan a the levd of crime in South Africa The
plantiff has expressed concern that he as wdl as his daughters may themsdves
become victims of violent aimes. This compds him to live a condrained and
defendgve mode of life  The plantiff regards this Studtion as beng an unhgppy
and unhedthy context within which the children would grow up should they
reman in South Africa  There are friends who are dose associaes of the plantiff

who themsdves had been victims of violent crimes Among these were the girls

after-care teecher, Miss Dawn Oldfidd; Miss Gade Paterson and a doctor who is a
close neghbour of the plaintiff. Coupled with the concern about the crime rate in
South Africa the plantiff is concerned about the HIV infection rae in the
Republic.  This according to expet tedimony has now grown to aaming
proportions and will in the foreseegble future have consderable negetive impact
on theway of life of dl South Africans.

It was the evidence of the plaintiff and Miss Petterson that the education sysem in

Brisbane that would be avaladle for the girls is insofar as private schools are
concerned, as good as, if not better, than that avalable in South Africa  On the
evidence it would gppear that there is dso an excdlent public hedthcare system
avalable The socd and recregtiond facilities and sarvices are excdlent.  This
evidence was nat chdlenged.’



(The ‘Miss Patterson’ — actualy Mrs Patterson - to whom reference is
meade, is a divorced mother who by now has aready emigrated to
Audrdia with her children and with whom it is the appelant’'s
intention to set up house in Audrdia if dlowed to emigrate with the
children. Mrs Patterson and her children are well known to Danica

and Tasya.)

EMOTIONAL DAMAGE

[11]

It was the respondent’s case that the children, particularly the younger

child Tasya, would suffer emotional damage were they to be separated from

her. The experts were divided on this point. So were the courts below.

[12]

The learned trid judge held:

‘A number of experts tedtified. They were Dr Joy Eddgein, Mr Francois De
Maigny, Mrs Sdly Van Minnen and Mrs Jangt Killian. These experts were in
agreament that a lengthy separation of the girls from ther mother would be
emotiondly panful and especidly s0 in the case of Tasya It was however the
opinion of Dr Eddgen and Francois De Marigny that as the bond between the
defendant and the children has been firmly edablished, it is unlikdy that a
separation between the defendant and the girls would be so traumatic thet it would
have a lading psychologicd effect.  According to Marigny, the two minor
children are a the optimum sage of their psycho-socid development to adapt to
the cuturd and lifetyle changes which would occur with emigration.  All the
experts recommended regular contact between mother and daughters as well as on
going non-physical access by the defendant to the children.  Although both Janet
Killian and Mrs Sdly Van Minnen have expressed an opinion that it would not be
in the children's interest to permit them to emigrate with the plantiff, ther
opinions gppear to be based largdy on sympathy for the defendant. In my view,



much of thar evidence has shown a bias in favour of the cdfendant rather than an
objective assessment of the present Situation’.

[13] The full court found:

‘Now in the Court a quo the learned Judge was not impressed with Mrs Killian's
evidence. He found that she digdlayed Sgns of bias in favour of the Defendant.
There is much to be sad for this view. Mrs Killian's opinions are to a large
extent coloured by the fact that she bdieved that an injustice had been perpetrated
agang the Defendant when the Defendant was deprived by the Plantiff of her
rightful place as the cugtodian of the children. Notwithstanding this | do not think
that her opinions can be thrust agde in their entirety. She is after dl a dinicd
psychologis of many years danding. She has dso done a spedific sudy on
questions of rik and reslience. Her opinions paticularly about Tasya cannot be
ignored.  All the experts induding the Court are looking into the proverbid
cydd bdl atempting to determine what is likdy or unlikdy to happen. Mrs
Killian is adamant tha Tasya teken away from her mother will suffer emaotiond
damege.  Drs Eddgen and de Maigny think it is unlikdy. | am disposed to find
on this record that it has been established on a bdance of probability that the
weight of the evidence points in the direction thet there is a subgantid risk factor
asfar asthe younger child is concerned'.

[14] Because of the importance of the possible emotional damage to the
children, | shal deal with the evidence in alittle detall.

[15] The opinion of Mr de Marigny, a clinical psychologist caled by the
appdlant, as to the short, medium and long term effect on the children were
they to emigrate with the appellant, appears from the following passages in

his evidence (given under cross-examingtion):



[16]

1C

‘In the short term if the children were to relocate with ther father and whatever
upport sysem he has to Audrdia there would be a period of grieving, of
adjugment, but this is where my opinion of the devdopmentd dage of the
children and the informetion that | have to say [dc] tha they are wdl-adjusted
children, therefore their defence mechaniams are adequatdy formed for ther ages.
The degree of redlience would be, in my opinion, adequate for them to, with time,
adapt to that gtuaion. So I'm giving information based on if this were to occur
whether the children would be traumatised to the point of being, let's cdl it being

psychologicdly damaged or not. In my opinion, no, they wouldn't be”’

‘M’Lord, in my opinion, if we take divorce as a given — this has happened to this
family, and whatever Mr Jackson's motives are to emigrae if, in effect, the
emigraion is for the betterment of the children, medium and long term, it is my
opinion that if the children were prepared for this move and, as the other
professonds or experts have indicated, if Mr and Mrs Jackson are prepared to put
in ggnificant time, effort and energy in compensating as much as possble for this
move, | do — it is my opinion that the children will adius. If the move is a
necessary move, and it happens, the ingredients for adequate adjustment gppear to
bethere’

Mrs Eddsein, dso a clinicd psychologist caled by the appelant,

expressed the opinion that there would initialy be trauma if the children

were to move to Audtrdia, athough they were of an age and had a support

system in thelr father which would help them cope adequately; that no long

term emotiona or psychologica trauma would be caused by the move; and

that their long term interests would be better served by such a move.

[17]

Both Mr de Marigny and Mrs Edelstein were agreed that the optimal

time to move the children was at the time of the trial. No reason to rgect the
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evidence of these witnesses appears from the record. In particular, the
witnesses were in no way discredited in cross-examination, their expertise
was not challenged and there are several examples on the record where Mrs
Edelstein was at pains to be scrupuloudy impartial.

[18] The evidence of the two socia workers called on behalf of the
respondent, namely, Mrs van Minnen and Mrs Scott, need not be dealt with
in any detaill. The evidence of Mrs van Minnen was not relied upon in this
Court. Mrs Scott, who is also a family counsdllor, did express the view that
if the children were not able to have regular access to their mother, they
would suffer emotiondly; but as she hersaf stressed, she had no
psychological qualifications and she was constrained to agree that an expert
with better quaifications than she, who had also interviewed the children for
longer periods than she had, would be in a better position to express an
opinion on thisissue.

[19] Mrs Killian, a clinica psychologist called by the respondent, said that
the probabilities were fairly good that Danica would be able to ded with the
problems of emigration and that she would be able to cope in the long term,
but that Tasya was ill a a vulnerable age and was far more at risk in terms
of her overall adaptation, and that she would blame hersdlf for what she

would see as an abandonment of her by the respondent. Mrs Killian even
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went so far as to suggest in crossexamination that Tasya would require
years of psychotherapy. Mrs Killian, as the trial court found and the full
court acknowledged, was, however, biased. Her undoubted expertise — she
had undertaken a special study of risk resilience in children, as emphasised
by the full court — cannot compensate for the partidity of her approach,
which inevitably detracts from the value of her evi dence’.

[20] In my respectful view there was no justification for the conclusion of
the full court quoted in paragraph [13] above. On the other hand, the
possibility that there may be some risk involved in the case of Tasya smply
cannot be excluded: the experts were predicting the future and their
discipline is not an exact science. There isin my view no redl risk so far as
Danica is concerned. The risk to Tasya must obvioudy be taken into
account because of the potentially serious consequences to her; and it is of
relevance to the ultimate decison which must be made, in respect of both
girls, for as Diemont JA said in Sock v Sock (supra, footnote 1) at 1290H -

1291A:

‘There are many factors to which the Court will have regard in determining
whether the wefare of the children cdls for such variation. So, for example
where there are severd children in the family, it may wel be deemed inadvissble

® Stock v Stock (supra, fn. 1) at 1296E-F: “An expert in the field of psychology or psychiatry who is asked
to testify in acase of this nature [a custody dispute], acase in which difficult emotional, intellectual and
psychological problems arise within the family, must be made to understand that he isthere to assist the
Court. If heisto be helpful he must be neutral. The evidence of such awitnessis of little value where he,
or she, is partisan and consistently asserts the cause of the party who callshim.”
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to separate the dblings. Then agan the Court will bear in mind that any variation
in the order will have a more laging effect on the younger children than it will on
the older children who will become independent sooner and can then mke ther
own decisons In the case before us the older girl is now 16 years of age and
likely to become independent soon; the younger girl is only 8 years old.  For this
reason more weaight may have to be given to the effects on the younger children of
an amendment of the custody arangements in the case where the rdaive ages
warant this It will be seen that it is not amply a matter of just counting heads.
Furthermore the interests of one child may be serioudy prgudiced by moving him
to another country, wheress the other children will bendfit only dightly. In such a
cax the prgudice to the one child may be a weghtier condgderation than the
dight benefit to the others’

It is of course so that the sense of persona loss which the respondent

will fed if her children emigrate will be profound and that, at least initidly,

the children will dso grieve. Sadly, one€'s sympathy for the respondent and

one's reluctance to subject the children to even temporary emotiona trauma

cannot be accommodated if one is convinced that the interests of the children

will be sarved best by dlowing them to emigrate with their father. Some

consolation exists (although the respondent, understandably, will find that

hard to accept) in the generous financid steps which the appelant is

prepared to take to enable the respondent to the children spend substantia

quality time with her despite the geographica distance which emigration

will put between them.
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THE PARENTS PAST BEHAVIOUR

[22] A good ded of time was spent at the tria on question of whether the
gppdlant had mided the respondent about the import of one of the socia
worker’s reports which was obtained prior to the hearing of the action for
divorce and whether that led to her agreeing to him being given custody of
the children. Both courts were sceptical of both the appelant’'s and the
respondent’s evidence in that regard. Some time was adso spent on the
respondent’s transient relationships with other men since the divorce and in
particular her vist to Canada to decide whether her future lay with one of
them, whilst that entailed being away from the children for three weeks a a
time when they were emotionaly vulnerable because of the recent separation
of their parents. Little is to be gained by attempting to assess to what degree
these actions merit criticism, if any. They throw no red light on what is now
in the best interests of the children nor do they give reason to believe that the
appdlant will seek to deny the respondent the access tendered by him and
embodied in the order given by the learned tria judge, or that the respondent
will not exercise that access should the children emigrate to Audtralia with

their father.



THE STATUSQUO

[23] Much was made by the full court and by counsdl for the respondent of
the existing arrangements regarding access which were said to be tantamount
to joint custody. The access to the children which the respondent aurrently
has is extensve and the appellant is obliged to consult her with regard to
thelr “hedth, education and any child minders’. However, that fals far
short of joint custody. While the appellant is obliged to consult the
respondent about their hedth, education and child minders, the ultimate
decision is his to make. Moreover there are important areas of the children’s
lives which he done may regulate such as what socid activities are
permissible; with which other children they may consort, in which other
homes they may spend the night or part of school holidays, whether they
may ride bicycles and the like or participate in boating, skateboarding, of
rollerblading, and, if so, where. The list is not exhaustive but it suffices to
show that the respondent’s position cannot be equated with that of a joint
custodian.

[24] The counterclam by the respondent for a variation of the custody
order was withdrawn by the respondent when the gppellant made it clear that
he would remain in South Africa if permisson to take the children with him

to Austrdia were to be refused. The respondent has thus chosen to
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acquiesce in the appellant retaining his role as the custodian parent as long
as he remains in South Africa with the children. It is true that her
acquiescence cannot be taken to extend to the changed Stuation which
would arise if permission were given to the gppdlant to take the children to
Audrdia and that it might theoreticaly be open to her to resuscitate the
issue of a variation of the custody order but, once it has been concluded that
it is in the best interests of the children that they be permitted to emigrate
with their father, it is quite unredistic to suppose that any such application
could succeed. It is not a gdtuation in which it could be argued that the
appdlant had become, solely by reason of his emigration, an unsuitable
custodian. Accordingly, an attempt to have the existing custody order varied
merdly by reason of the impending emigration to Australia would in redlity
amount to an attempt to re-open an issue which had aready been resolved,
namely, whether it was in the best interests of the children to go to Brisbane
with their father despite the curtailment of the respondent’s rights of access
which that entalls. It is therefore encumbent upon the court to consider the
guestion before it on the footing that, whatever its decison may be, the
appdlant is and will continue to be the custodian parent.

[25] The presently existing extensive rights of access have facilitated a

considerable amount of joint parenting by the parties up until now, but they



17

cannot be regarded as a continuing point of departure in assessing the best
interests of the children as they grow older — even were the appellant to
continue to resdde in KwaZulu-Nata, a posshbility that the trid court
considered unlikely for the reasons appearing from the passage quoted in
paragraph [32] below and with which | respectfully agree. The present
arrangement is likely to prove increasingly disruptive for the girls.  Indeed,
even Mrs Killian (the psychologist cadled to give evidence by the
respondent) expressed the view that the existing arrangement was too
disruptive for the children and that aternative weeks (instead of split weeks)
with each of the parents would be peferable. | have little doubt that, as the
children grow older, even dternate weeks will prove irksome and disruptive
to them as their educationa, sporting, cultura, recreationd and socid
horizons expand. If the best interests of the children are to prevall as the
future unfolds, that is likely to lead to diminished access by the respondent.

[26] Thisis not a case in which it is possible to take the easy way out by
saying that a present the children’s best interests are not being adversely
affected and that, if and when they are, it will be time enough to alow them
to emigrate with their father. Emigration to Austraia is not an ever present

option for the appellant. Its availability will diminish as the years go by.
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The potential for unhappiness and regret if the appellant and the girls do not

emigrate now appears from the following evidence given by the appellant:

‘I think to remain here, and to St back, in five years time when I’'m no longer
able to get entry into Audrdia ... and say, “I wsh we had because we could have
then but we can’t now”, | would fed very disressed that I'd have to tdl my
children that | had the opportunity, and didn't take it. If we go over, and things
don't work out, we do have the option of returning. If things improve
dramdticaly here in Africa, we have that option of returning, but | don't have the
option in five years or ten years time of leaving with the children, and making a
new life for them — a suitable life for them — and we may jus regret that a the
end.’
As for the children, by the time they are old enough to form their own
responsible judgments, and should they choose to emigrate, their prospects
of being admitted entry in their own right may well be non-existent.
[27] The full court was dso influenced by the separation of the children
from Darren (the respondent’s son of a previous marriage) which emigration
would involve. In this Court counsd for the respondent correctly conceded
that this was not a sgnificant factor: Darren is now nearly 16 years of age

and increasingly likely to have little in common (in terms of shared interests)
with the two little girls.

[28] In short, | do not think that the presently beneficia aspects of the
status quo should be dlowed to loom so large in assessing what will be in
the best interests of the children as they progress from childhood through

adolescence to adulthood.
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DECISION OF THE CUSTODIAN PARENT

[29] Counsd representing the appelant relied on the decison of the
English Court of Apped in P(LM)(otherwise E) v P(GE) [1970] 3 ALL ER
659(CA) and more particularly on the following passage which appears in

the judgment of Sachs LJ at 662hj:

‘When a marriage bresks up, then a gdtuation normdly aises when the child of
tha marriage, indead of being in the joint cudody of both parents must of
necessity become one who is in the custody of a sngle parent.  Once that postion
hes aisen and the cudody is working well, this court should not likey interfere
with such reasonable way of life as is sdected by that parent to whom custody hes
been rightly given. Any such inteference may, as Winn LJ has pointed out,
produce condderable srains which would be unfair not only to the parent whose
way of life is interfered with but aso to any new mariage of tha parent. In tha
way it might wdl in due course reflect on the wefare of the child. The way in
which the parent who properly has custody of a child may choose in a reasoncble
manner to order his or her way of life is one of those things which the @rent who
has not been given cusody may wel have to bear, even though one has every
sympathy with the latter on some of the results”

[30] The approach of the English Court of Apped in P’s case, which has
been followed in numerous cases decided subsequently®, was explained by
Ormrod LJ in Chamberlain v De la Mare (supra, footnote 6) at 442C-D and

443B-C asfollows:

® Nash v Nash[1993] 2 All ER 704 (CA); A v A (child: removal fromjurisdiction) (1979) 1 FLR 380(CA);
Chamberlain v dela Mare(1983) 4 FLR 434 at 439 (CA); Lonslow v Henning (formerly Lonslow) [1986] 2
FLR 378 (CA); Belton v Belton [1987] 2 FLR 343 (CA); ReF (a ward)(leave to remove ward out of the
jurisdiction) [1988] 2 FLR 116(CA); Tyler v Tyler [1989] 2 FLR 158(CA); Re H (application to remove
fromjurisdiction) [1999] 2 FCR 34(CA).
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‘What Sachs LJ was saying, | think, is thet if the court interferes with the way of
life which the custodid parent is proposing to adopt so that he or she and the new
souse ae compdled adopt a manner of life which they do not want, and
reasonably do not want, the likelihood is that the frudrations and bitterness which
would result from such an interference with any adult whose caresr is a stake
would be bound to overflow on to children.

The reason why the court should not interfere with the reasonable decison of the
cudodid parent, assuming, as this case does, that the custodid parent is dill going
to be responsble for the children, is as | have sad, the dmost ineviteble
bitterness which such an inteference by the court is likdy to produce
Consequently, in ordinary sensble human terms the court should not do
omething which is, prima facie, unressonable unless there is some compdling
reason to the contrary. That | believe to be the correct approach.’

Thus explained, the approach of the English Court of Apped reflects the
perspective dictated by our Constitution and accords with our law. In Bailey

v Bailey (supra, footnote 1) the court a quo sad”:

‘I have no doubt that gpplicant will be in a podtion to provide the children with a
heppier and more dable home in England then if she remains here, a londy and
discontented person longing to return to England ... | am satidfied thet it is, in fact,
in the best interess of these children that the mother as their custodian can
esteblish a home for them in the country in which she desres to be and where she
will be gble to provide a happier and more dable home for them. A happy and
contented mother is surdy of the essence of a hgppy and sable home, and the
more S0 where she is the custodian parent.’

71979(3) SA 128(A) a 142 B and G.
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Trengrove JA said at 144D-F:

[31]

‘Counsd submitted that the leaned Judge wes dealy influenced by his
conviction that the respondent would become “a londy and discontented person,
longing to return to England’. He agued tha this was a migdirection, for the
respondent has made no such dlegation on the papers, and the learned Judge
himsdf hes not made any explict finding to this effect. There is no red substance
in this contention. It is a far inference, from her Satements in her afidavits that
the respondent is a most unhappy, perhaps even embittered woman, a present.
She is filled with resentment againg the gpelant whom she blames for the
breskdown of their marriage and, wha is even more important, the continuing
dissendgon between them and dhe is longing to return to England, with her
children, to be dose to her family rdaions and, if she is not given grmission to
0o, the learned Judge' s description of the appdlant may well cometrue’

The full court distinguished P’ s case on the basis that:

‘It is not without Sgnificance that the [gopdlant] will remain in South Africa if he
IS refused permisson to teke the children with him.  That factor removes the case
from the principle which was enunciated in the case of P(LM) v P(GE) ...’

This was a misreading of the facts in P’'s case: in that matter the stepfather

and the mother expresdy indicated that should leave to take the child to New

Zedland be refused, they would give up their plans to go there®,

[32]

The gppellant isacivil engineer. The learned trid judge held:

‘A further factor which has motivated the plantiff to leave the Republic of South
Africa for Audrdia is tha he believes that his economic progpects are better in
Audrdia According to the evidence the economic postion of companies in the
avil enginering indudry in which the plantiff's companies paticipae has over

8[1970] 3 All ER 659(CA) a 660g-h.
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the lagt few years, deteriorated and is particulaly vulnereble to the socid and
economic dynamics of the present day and will continue to be so for the
foreseegble future.  This is paticulaly o in KwaZulu-Natd. In his evidence, the
plantff pointed out that if he was unddle to emigrae to Audrdia with the
children, and were to remain in South Africa for he does not intend to leave
without them, then for economic reasons he would have to rdocate from
KwaZulu-Nad and in dl likdihood rdocate his budness ectivities to Cape
Town!

The appellant’'s lack of enthusasm for the last option is reflected in his
description of it as ‘a reasonable surviva tactic'. The finding of the full
court that ‘this is not a case where a person wishes to move with the children
to further his career or busness prospects accordingly requires
qudification:  dthough the appelant was prepared to subordinate his
interests to those of the children, his interests (quite naturally) did play a part
in his decison and his own interests would, on the undisputed evidence, be
adversdly affected if he were not to be permitted to emigrate with the
children.

[33] Yet there was no suggestion whatever during the trial, which lasted
some eight days, that the appelant would become bitter or frustrated if he
remained in South Africa Nor was this possibility so obvious that it could
remain unsaid. Of course the possibility exigts that the appellant may come

to regret having to stay in South Africa; but in view of his actions which
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have always been dictated by his opinion as to what is in the best interests of
the children, and his obvious devotion to them, | do not for a moment
believe that there is any rea possbility that he will take out any frustrations
which he may feel on them, or that he will alow any bitterness which he
may fed to impact on the happy relationship which he has with them and the
secure emotiona environment which he has provided for them. | do not
wish to be understood as saying that the appellant’s atruism sould be held
against him, but | do not believe that in the present matter the factor much
stressed in the English cases should be accorded significance, much less be
decisive (as it was, with one exception®, in the cases decided by the Court of
Appedl).

[34] Rdiance was dso placed by the appellant's counsel on part of the
dictum of Miller J (as he then was) in Du Preez v Du Preez 1969(3) SA
529(D) at 532C-G, approved by the mgority of this Court in Bailey's case

(supra, footnote 1) at 136 A-C. Miller Jsaid inter alia:

‘This is not to say that the opinion and desres of the custodian parent are to be
ignored or brushed aside; indeed, the Court takes upon itsdf a grave responshility
if it decides to override the custodian parent’s decison as to what is best in the
interests of his child and will only do s0 &ter the mogt careful condderation of dl
the drcumgtances, including the reasons for the cudodian parent's decison and
the emations or impulses which have contributed to it

® The exceptionisTyler v Tyler (supra, fn.6).
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This statement requires explanation. The fact that a decision has been made
by the custodian parent does not give rise to some sort of rebuttable
presumption that such decision is correct. The reason why a court is
reluctant to interfere with the decisons of a custodian parent is not only
because the custodian parent may, as a matter of fact, be in a better position
than the non-custodian parent in some cases to evaluate what is in the best
interests of a child but, more importantly, because the parent who bears the
primary responghbility of bringing up the child should as far as possible be
left to do just that. It is, however, a condtitutional imperative that the
interests of children remain paramount. That is the ‘centra and constant

consideration’. *°

Accordingly, the reason why the ‘custodian parent’s
decison and the emotions or impulses which have contributed to it' require
examination, is because that decison may be egocentric or prompted by a
desire to deny the non-custodian spouse access to the child — both of which

may not be in the best interests of the child itself.

CONCLUSION

[35] When | have regard to the various factors discussed above, | am not
persuaded that the learned trial judge was incorrect in his concluson. |

would, on the record, have come to the same concluson. The learned tria

10 cf B v S(suprafn. 2) at 581, Tv M (supra, fn. 3) at 571.
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judge had the additional advantage of seeing and hearing the parties and the
expert witnesses.  In matters such as the present it is not only in the
assessment of credibility that the judge of first instance enjoys an advantage;
that advantage extends to the assessment of the persondity, sense of
responsibility and good faith of each of the parents. The tria judge here has
not been shown to have misdirected himsdf in any material respect in
assessing where the best interests of the children lie nor, in my view, does
the recorded evidence show him to have been clearly wrong. In my
respectful opinion, there was not sufficient judtification for reversng the
consdered decison of the tria judge. On the contrary, there was good
reason to uphold it. The immediate, medium and long term advantages to
the children of emigration to Audtrdia, as they appear from the detailed
evidence given in this regard, are clearly established. Indeed, the respondent
herself shared that view until she decided it was not in her persona interests
to emigrate. | do not consder that the possibility that Tasya may suffer
emotional distress with which she may have some difficulty in coping,
outweighs those advantages;, or that the risk of that occurring and causing
lasting psychologica harm is of such an order that the interests of Danica for

whom (again, | dress, on the evidence) settlement in Austrdia with her
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father would undoubtedly be highly beneficia, should be subordinated to it.
It goes without saying that there is no question of separating the children.

[36] For these reasons | would alow the appedl, with costs, and reinstate
the judgment of the court of first instance by setting aside the decision of the

full court, with costs.

TD CLOETE
ACTING JUDGE OF APPEAL
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SCOTT JA:

[1] | have had the advantage of reading the judgment of my brother Clogte. |

regret thet | cannot agree with the conclusion to which he has come.

[2] It is trite that in matters of this kind the interests of the children are the

firda and paramount condderation. It is no doubt true that generdly spesking where,

folowing a divorce, the cudodian parent wishes to emigrate, a court will not lightly

refuse leave for the children to be taken out of the country if the decison of the custodian

parent is shown to be bona fide and reasonable. But this is not because of the so-cdled

rights of the custodian parent; it is because, in mog cases, even if the access by the non-

cudodian parent would be materidly affected, it would not be in the best interests of the

children that the cugtodian parent be thwarted in his or her endeavour to emigrate in

pursuance of a decison reasonably and genuindy taken. Indeed, one can well imagne

that in many Stuations such a refusd would inevitably result in bitterness and frudration

which would adversdy affect the children. But what must be sressed is that each case

must be decided on its own particular facts. No two cases are precisdy the same and

while past decisons based on other facts may provide useful guide-lines they do no more
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than that. By the same token care should be taken not to devate to rules of law the dicta

of judges made in the context of the peculiar facts and circumdances with which they

were concaned.  In my judgment the present case is one of those in which in dl the

crcumgances leave to take the children out of the country should have been refused. |

am adso idied that the Court a quo was judified in setting adde the decison of Jgppie

[3] The parties were divorced on 22 December 1998. The younger daughter,

Tasya, was then only four years of age; the dder daughter, Danica, was SX. The experts

were agreed that both parties were good parents but differed as to who should be given

cudody. The maiter was settled and the gppdlant (“the father”) was awarded custody.

But the extent of the access afforded to the respondent (“the mother”) was such that each

parent was to have the children for dmost an equa amount of time each week. In terms

of the consent paper the mother was to have the children for three nights one wesk and

four nights the next. She was ds0 to have the children every dternate Sunday. In

addition, she was to be consulted on maters rdating to the hedth and education of the

children as well as in rdation to their carers, presumebly during the day. As | have
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indicated, it was common cause that the mother is a good parent.  Indeed, she was

described by Mrs Joy Eddgein, a dinicd psychologig who gave evidence on behdf of

the faher, as “a loving mothe” who was “peaforming her task wdl”. In thee

cdrcumgtances, and having regard in paticular to the tender age of the children, it is

difficult to imegine a court ever awarding cugdody to the father in the absence of an

arrangement aong the lines of that agreed upon.

[4] Whether such a regime may properly be cdled de facto joint custody, or

shared access or whatever, is not in issue. The point is that its consequerce was that both

parents continued, adbeit separatdy, to exercise ther ordinary function as parents.  Of

importance is that following the divorce there was no separation between parent and child

of the kind that normdly occurs upon divorce where the access of the non-custodian

parent is limited to something of the order of dternate weekends and in later years shared

school holidays. As | have sad, both parents continued to exercise a parenting function

in relaion to the ordinary day to day wefare of the children.

[5] Whatever the demerits of the present arrangement may be — and it was

criticised for its diguptive effect on the children — the experts were agreed that both
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children were coping wel with the divorce and continued to enjoy secure attachments to
both parents Mrs Eddgein acknowledged that by reason of the amount of time the
mother pent with the children the bond between mother and daughters remained intect.
The reaionship between them was a dose one and in the case of the younger child,
Tasya, her rdationship with her mother, whom she found to be the mgor source of love
was dosx than her rdationship with her faher. Indeed, Tasyas rddionship with her
mother appears to have become closer subsequent to the divorce. After meking the point
that initidly both parents were the main object of Tasyds love, Mrs Eddgen, in her
evidence in chief, added the fallowing:

“That has, | think, changed in the lagt report because it gpans a whole difference

of a year, and | think now the younger child tends to have a closer rdaionship —

she loves both parents equdly but she finds her mother the source, the mgor

source of love” (My emphasis)
[6] Within a year of the divorce the father gpproached the Court for leave to
take the children to Audrdia The mother had by then refused to consent to the move

The father is a sami-retired cvil enginer. He is a man of condderable means with

busness interests both in South Africa and aoroad.  Although it would suit him to live in
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Austrdia, his principal resson for wishing to emigrate was his conviction that Audrdia

was a better country in which to bring up children and that it was in ther best long term

interests that they meke Audrdia their home rather than reman in South Africa  He

mede it dear, however, that he would not emigrate without the children and if leave were

refused he would reman in South Africa In view of his atitude the mother withdrew

her counter daim for custody.

[7] The question which ultimately hed to be decided therefore was whether it

was in the best interests of the children for them, a the present stage of ther lives, to

emigrate with ther faher to Audrdia leaving ther mother back in South Africa, or

whether their interests would be better served by the retention of the status quo with the

children spending more or less equd time with eech parent. As gopears from the

judgment of Cloete AJA, the trid Court decided thet the former was in ther best interests

but this decison was reversed by the full bench. Before turning to the evidence of the

experts there are two preiminary aspects which require consderation.

[8] The fird is the contention that the present arrangement cannat in any event

be mantaned indefinitdy and that as the girls grow dder they will find it irksome and
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increeangly disuptive.  The answer is that whatever changes might have to be made in

the bet interests of the children in the future should the exiding regime be Ieft

undisturbed for the present, is not in issue nor was it properly investigeted. If the father

were to rdocae to ancther city in South Africa, as he says he might, the mother may well

be able to arange for her employer to trander her to that city. Until that happens wha

the solution woud be in the bedt interets of the children is a mater of Speculation.

There is certainly no bads for assuming that if the children do not go to Audrdia the

exiging cugtody arangement will in anty event soon be vaied 0 as to terminae the

parenting function which the mother presently exercises. It was of course on the premise

that the exiding relationship between mother and children be maintained that the father

was awarded cugtody in the firg place. Had it been cdear it could not, the avard of

custody may well have been different. This is espeddly 0 in the light of the tender age

of the children and the acknowledged capability of the mother as a parent.

[9] The scond is the fact that the mother hersdf had for some-while

favoured emigrating to Audrdia Prior to the divorce the paties had visted Audrdia

with this in mind and had conddered Brishane to be a suitable city in which to sdtle
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Even dter the divorce the mother continued for some months to favour emigration. But

her support for Audrdia as a country in which to bring up the children was premised on

the assumption that she hersdf would emigraie and thet the existing custody arrangement

would be maintained. Once she took the decison not to emigrate, the Stuation from the

point of view of the wdfae of the children changed entirdy. Nor can her decison be

categorized as unreasonable in the drcumdances To emigrae as a family, and with a

wedthy husband, is one thing, but following the divorce the picture changed. She has a

good job in South Africa and has been with the same employer for the past 13 years. She

a0 enjoys the support of her family. To emigrate to Audrdia as a Sngle parent with her

young on from a former mariage would obvioudy involve condderable risk and it is

understandable that she would not wish to be dependent on the gppellant.

[10] Of particular importance in the present case is the fact that there has as yet

been no red separation between mother and children.  To this extent therefore the present

cax dffers materidly from dl those where the access of the noncudodian parent is

limited to something in the region of dternate weekends. Were the children to be taken

to Audrdia the consequence would be the replacement of the mothe’s dmos equd
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parenting role with what in effect would be no more than biannud  vists of a few weeks

eech. Mrs Eddgen accepted that if the children were to emigrate they would initidly

uffer a great ded of pain and trauma as a result of their separation from the mother. She

thought this was judified in the light of her pessmidtic view of the future of this country.

It is perhgos not without sSgnificance that her husband had been the victim of a high-

jacking. She was of the view, however, tha the children would not suffer permanent

psychologicad harm as a result of the separation.  In support of her view, she referred to

the naturd reslience of children but a the same time dressed the importance of the need

of the mother to mantan contact with the children. Ancther dinica psychologis, Mr

Jean-Francois De Marigny, dso gave evidence on behdf of the father. He had, however,

not consulted with the children or the parties and his evidence was tendered purdy on a

theoreticd basis. He tedified that on the information made available to him the children

were wel bonded with both parents and were reslient. He expressed the view that

provided sufficent effort were made by the mother to mantain contact with the children

the traumatisng effect of the sgparation on them would not reech the point of causng

permanent damage.
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[11] A diffeent view was teken by Mrs Beveley Killian, a dinicd

psychologist, Mrs Sdly Van Minnen, a socid worker, and Mrs Rosemary Scott, the

socid worker and counsdlor gppointed by the family advocate. (Mrs Van Minnen had

been engaged by the father to invedtigate the issue of cugtody a the time of the divorce,

but she had recommended that the mother be awarded custody and not the father.) All

three were of the opinion that the children should not be separated from their mother and

therefore should not be taken to Audrdia  Of particular importance was the evidence of

Mrs Killian. She is a dinicd psychologig of many years danding with experience

ganed from working both in hospitds and in private practice.  She is presently a senior

lecturer in the department of psychology in the Universty of Natd. She has furthermore

made a gpedd sudy of risk and redlience in children which involves a sudy of the types

of children likdy to be adversdy affected by the vegaries of life in contrast with those

able to cope and rise up above adversty. In her view Danica was a relatively reslient

child, but not Tasya whom she rated as an “a-risk” chld with a poor sdf esteem and

whose atachments were less secure than those of Danica Furthermore, she sad that

Tasya was dill a the dage of egocentric reasoning and would perceive the move to
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Audrdia as an “abandonment” by her mother rather than Smply a separaion. In short,

while recognisng that it is impossble to meke any definite prediction, Mrs Killian was of

the view that both children would be adversdy affected by the separaion from ther

mother but, unlike Danica who would probably be able to cope, Tasya would not; she

was likely to perceve the separation as an abandonment by her mother which could have

serious psychologica consaquences for her in the future.

[12] What emerges from the evidence, viewed in its totdity, is that if removed

from thar mother and taken to Audrdia both young girls to use the words by Mrs

Eddgein, will suffer “a great ded of pan and trauma’. Although opinions may differ, as

far as the younger child Tasya is concerned, there mud, a the leedt, e a red risk of

psychologicd harm. The faher made it dear that his primary reason for wishing to

emigrate to Audrdia was for the sske of the children. The quedtion is therefore whether

the advantages of a move to Audrdia a this dage in the lives of these young children

judify the pain and trauma they will undoubtedly both experience and the red posshility

of Tasya auffering psychologica harm.
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[13] Much evidence wes adduced on behdf of the faher to highlight the

problems that confront South Africa & present. These induded the high crime rae, the

prospect of an ads epidemic and a blesk economic outlook. By contrast, much was sad

in prase of Audrdia But no problem is insoluble and in a changing world the question

whether to emigrate or nat is one on which opinions differ and to which there sdddom is a

definite answer.  Nonethdess, one mugt accept the genuineness of the father’s assessment

of the qudity of life avallable in the two countries, both a present and in the future. The

father points out that as he grows older there is a greater risk that he may not be accepted

in Audrdia But by the same token as the young girls grow older the trauma of being

separated from one or other parent and the risk of harm will diminish.  When these two

condderdions are weighed up | have little doubt thet the inevitable pain and trauma to

both children and the risk of psychologicd ham to Tasya fa outweigh the risk of

possibly not being able to emigrate when the children are older, if te drcumdances ill

warrant such afar-reaching step.

[14] | tun to the judgment of Jgppie J. After finding that the father's wish to

emigrate with the children was reasonable and bona fide, he sad the following:
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“The defendant [the mother] is a good parent and she is devoted to
the welfare of her children. There is a strong bond between the girls
and the defendant. However, she is the noncustodia parent. As

dready stated, the plaintiff [the father] who is the custodid parent has
decided to emigrate with the girls to Audrdia  His decison to
emigrate is based on factors which he consders to be in the best
interest of the girls. He has come to his decision in good faith. Itisa
settled principle of our law that a court will not readily interfere with
the responsibly and reasonably made decisions of a custodial parent.”
This passage requires comment. As previoudy indicated, the inquiry in each
case is what is in the best interests of the children. It is true that a court will
not readily interfere with a decison of the custodian parent which is
reasonably taken and in good faith. But it will refran from doing sO
because to do otherwise would ordinarily not be in the children's best
interests.  In the passage quoted, the judge refers to the fact that the mother
is a good and devoted parent and that there is a strong bond between mother

and children, but proceeds to dismiss this as a relevant factor or at least

afford it less weight because the mother is the non-custodian parent. To
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afford less weight to something as important as the relationship between

mother and young daughters smply because the former is the non-custodian

parent is to prefer the rights of the custodian parent over the interests of the

children. That is a wrong approach. It is particularly so on the facts of the

present case where both parents continued to exercise a more or less equa

parenting role and where there had been no real separation between children

and the “non-custodian” parent. It cannot be over-emphasised that each case

must be decided on the basis of its own particular facts. The question in

issue was whether it was in the interests of the children that they be

separated from the mother and taken to Australia. That she was the “non-

custodian” parent was of no relevance to thisinquiry.

[15] As far as the experts were concerned, Jappie J referred to the

opinion of Mrs Edelstein and Mr De Marigny, which was that “it is unlikely

that a separation between the defendant and the girls would be so traumatic
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that it would have a lasting psychological effect”, and then proceeded to
dismiss the views of Mrs Killian and Mrs Van Minnen in two sentences.
(The judgment contains no reference to the evidence of Mrs Scott.) They
read —

“Although both Janet Killian and Mrs Sdly Van Minnen have
expressed an opinion that it would not be in the children’s interest to
permit them to emigrate with the plaintiff, their opinions appear to be
based largely on sympathy for the defendant . In my view, much of
their evidence [has] shown a bias in favour of the defendant rather
than an objective assessment of the present situation”.
The evidence of both these witnesses undoubtedly caled for more attention
than it received. Neither the finding that their opinions were based on
sympathy nor the finding of bias was in any way motivated. Both witnesses
were firmly of the view that the mother, rather than the father, ought to have

been awarded custody at the time of the divorce. Given the age of children,

their sex and the mother’s recognised parenting capabilities, such a view was
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hardly unreasonable. They aso suggested that the mother had been mided

at the time by the father as to Mrs Van Minnen's recommendation regarding

custody. The Court a quo found this indeed to have been the case and

categorized the father’s conduct as “deserving of deprecation”.  But

whatever it was that the learned judge had in mind in saying that they were

sympathetic towards the mother, | can find nothing in the record to suggest

that their opinions were based on such sympathy. As far as the reference to

bias and lack of objectivity is concerned, this was presumably intended to

indicate that the witnesses in question were partisan and unreasonably

supported the cause of the mother. This is a far reaching finding to make of

a professonal witness, particularly when the finding is unsupported by

reasons. In my view it was unjustified.

[16] Much was made of the advantage of the trial judge who is

afforded the opportunity of observing the witnesses while they testify. No
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doubt this is true, but the advantage must not be over-emphasized; thisisal

the more so when the witness in question is a professiona person such as a

psychologist. As Diemont JA observed in Sock v Sock 1981 (3) SA 1280

(A) at 1296 F —

“...when it comes to assessing the credibility of such a witness (a

psychologist), this Court can test his reasoning and is accordingly to

that extent in as good a position as the trial Court was’.

[17] The evidence of Mrs Killian was of particular importance to the

mother’s case. As previoudy indicated, she is a senior academic with many

years of practical experience in the field of psychology. She spent many

hours consulting with both parents and the children, conducting

psychologicd tests and generdly invedtigating the background to the

dispute. Thereafter she compiled a detalled and comprehensive report

which she elaborated wupon in her evidencee Her view that Tasyas

separation from her mother a this stage of her life could have serious
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psychological consequences for her, was fully motivated. By contrast, she

expressed the opinion that Danica would probably be able to cope with the

separation. | can find nothing in her reasoning to suggest bias or lack of

objectivity on her pat. In my view the tria judge misdirected himsaf by

smply disregarding the evidence of Mrs Killian. The evidence of Mrs Van

Minnen and Mrs Scott was of lesser importance regarding the question of

psychologica harm as they were socia workers and not psychologists. It is

accordingly unnecessary to deal with their evidence.

[18] It follows that in my view leave to take the children out of the

country ought to have been refused by the trial Court and the Court a quo

correctly set asde the decision of that Court.

[19] The apped is dismissed with costs.

DG SCOTT
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MARAIS JA/

MARAISJA: [1] | have had the bendfit of reading the judgments of both my

brothers Scott and Cloete. The differing outcomes and the difference of opinion in the

judgments of the Court of firg indance and the court a quo reflect just how difficult these

humen (rather then legd) problems are. On baance | share the concdluson which Cloete

AJA has reached. In broad my ressons are that | do not bdieve that sufficient

judtification exiged for overuling the dedson of the trid judge and because, in any

event, my own assessment of the evidence as a whole is that it would be in the best

interests of the children to dlow ther father to emigrate with them to Audtrdia

[2] In matters of this kind there are few certainties. The disruption of the

exiging dtuation which, dthough not ided, is for the moment catering

adequately for the children’s needs and alows for continuing extensve

access to their mother, is obvioudy not something which should be

permitted unless the evidence convinces one that their best interests will be
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substantially better served by tolerating the disruption.  But in considering

tha question it is unavoidable that best estimates have to be made of the

likely results of preservation of the status quo in the immediate and

foreseeabl e future as compared with the likely results of disrupting it.

[3] Risk assessment plays a large role in the exercise and there will

aways be legitimate differences of opinion in such an exercise. Because of

its essentially speculative nature and the unfortunate consequences for

children of an assessment which the subsequent unfolding of events may

prove © have been wrong, it behoves a court of course not to be too easly

dismissve of identifiable risks. But, for the same reason, the comfort

afforded by smply prolonging an existing Stuation should not lead a court

to magnify such risks unduly. That is al the more so in a case where the

children stand to benefit greatly if the risks do not eventuate. If a court,

conscious of and responsive to these caveats, does conclude that the risks are
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too great to be run even when measured against the undoubted benefits to

the children which will accrue from emigration, it should refuse to dlow

emigration. If, on the other hand, it regards the risks as worth running in the

interests of the children, it should allow emigration.

[4] Inthe present case | think that that is redly the bone of contention and

it is the differing assessments of the risk of permanent psychologica damage

to Tasya which account for the differences of opinion which exist. Although

the courts which have considered the matter have contented themsaves with

findings that the appellant genuindly believes that Brisbane will offer the

children a subgantiadly superior qudity of life both now and in the

foreseeable future and that he is bona fide in wishing to take them there, they

abstained (Jappie J to a lesser degree) from making any express finding as to

whether, on the evidence before the court, the appelant was correct in so

believing.
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[5] The reluctance of courts to make or to be seen to be making findings

of fact which may reflect adversdly upon the qudity of life in the countries

in which they are Stuated is entirely understandable. It is an invidious task.

However, if they are to do therr duty by children whose future is in ther

hands, it is, in my respectful view, an obligation which cannot be avoided if

that quality of life is the dominant reason advanced for the contention that it

would be in their best interests to emigrate. That is the case here.

[6] Asto that, there is redly no contest on the evidence. It is the reason

why the respondent hersalf joined in believing, even after the divorce, that

the best interests of the children would ill be served by relocating to

Brisbane. A considerable body of evidence was placed before the court on

the superior quality of life available to the children there as compared with

that on offer here and there was no rebuttal of it. The comparison made did

not relate to such trivia as to whether the beaches were better but to aspects
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of life which are of criticd and fundamental importance to the growth and

development of hedthy, happy and stress-free children. Nothing in that

repect has changed since the respondent held, and on the evidence

justifiably held, the view that a move to Australia was in the best interests of

the children. All that has changed is her evduation of her own purey

persond interests. Her decision now is to give them pride of place. That of

course is her right and, if her interests aone were the only consideration,

hardly unreasonable, but viewed from the perspective of the children’s best

interests, her change of mind has given rise to a conflict of interests.

Regrettably, it is the unenviable lot of the court to have to resolve the clash

of interests. In doing s, it has to put the interests of the children first if the

conflicting interests cannot be reconciled.

[7] | am unable to agree that Jappie J misdirected himself in the respect

set forth in para [14] of the judgment of Scott JA. He prefaced his
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discusson of the case with the observation that “the only issue which has

now to be decided --- is, whether it is now in the best interest of the girls for

the [appellant] to be permitted to remove them permanently from the

jurisdiction of this court for permanent residence in Austrdia” Later in his

judgment he sad “Having consdered al the evidence, and in particular the

[respondent’s] reasons for withholding her consent, | am nevertheless

persuaded that the interest of the children would be best served by alowing

them to accompany their father to Audrdia” He was aware that the

“practical effect of the access arrangements was such that each parent more

or less spent equa time with both their daughters’. He was very much alive

to the possible risk of psychologica damage if they went to Audrdia

without their mother and to the virtues of the status quo and he put pertinent

questions thereanent to the witnesses. His entire approach to the case and

the approach of both counsd in the presentation of their cases was that the
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best interests of the children were paramount and that, while a court would

not lightly overrule a custodian parent’s responsibly and reasonably made

decisons, it would be obliged to do so if it was sdatisfied it was in the best

interests of the children.

[8] This was not the usual class of case in which the judge is faced with a

custodian parent who wishes to emigrate for persona reasons and, from the

point of view of quality of life, the interests of the children would be equally

well served whether they go or stay, but the non-custodian parent with more

limited rights of access objects to the move. It was a case in which, as

Jappie J was aware, the extensive rights of access enjoyed by the respondent

had resulted in her fulfilling a co-parenting role to a degree greater than is

usualy found. In that capacity the respondent had continued to concur in

the previoudy jointly made decison to emigrate in the best interests of the

children. It was not a case in which the parents were a odds as to whether
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the best interests of the children (in terms of sheer quality of life) lay in

going to Augtrdia or remaining in South Africa

[9] | do not think that Jappie J dismissed the fact that the respondent was

a good and devoted parent and that there was a strong bond between her and

the children or that he afforded it less weight smply because the respondent

was the non-custodian parent. That would not be consistent with the rest of

his judgment and the concern he showed during the leading of the evidence

about the psychological mnsequences for the children of going to Audralia

without ther mother. He was dso aware that, desirable as life in Austrdia

might have been if both parents had moved to Audralia, that was no longer

going to happen, and that the postulated absence of the respondent

necesstated a reconsderation of how the interests of the children would be

best served: by letting them go or by making them stay.
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[10] Bluntly put, the respondent’s stance amounted to this. “Yes, it was in

the children’s best interests to grow up in Audtralia even athough we were

divorced and would be living apart there, but it no longer suits me to

accompany them to Ausralia. Because my change of mind will severdy

curtall my access to them if they are adlowed to go, and that in turn will be

detrimental to them psychologicaly, they must forego the advantages of life

in Augtralia which we both wanted for them, and stay in South Africa, and

s0 alow me to live my life as | wish to live it.” It was thus a fortiori a case

in which emigration should not have been prohibited unless the risk of

permanent and sgnificant psychologica damage to the children arisng from

curtailed contact with the respondent was so likely to eventuate that it would

best serve ther interests to remain in South Africa notwithstanding the

forfeiture of the subgtantidly better qudity of life in Audtradia which that

would entail.
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[11] The assessment of the risk arisng from the curtallment of access

depends upon the view one takes of the conflicting expert evidence. The

trial judge preferred the view of Mrs Edelstein and Mr De Marigny. Jappie J

consdered that Mrs Killian displayed signs of bias in favour of the

respondent. The court a quo said: “There is much to be said for this view”

but “did not think that her opinions can be thrust aside in their entirety.”

That is no doubt so but one's confidence in them is obvioudy much

diminished. Examples of apparent bias (not in the sense of deliberately

given fase evidence, but in the sense of a professona witness so

emotionally wedded to the idea that her client had been the victim of an

injustice when she agreed to custody of the children going to the appellant at

the time of the divorce, that her objectivity was impaired) were not spelt out

by either of the courts. But they are not far to seek.
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Mrs Killian was confronted with the accusation that despite the fact

that the appellant had made it quite plain that, if he was not alowed to take

the children to Audtrdia, he would remain in South Africa, she had none the

less recommended a variation of the custody order. It was put to her that she

had perssted in recommending that even athough the respondent was not

seeking such a variation if the appellant remained in South Africa, and even

if he did remain in South Africa.

[13]

The following exchanges occurred:

(@ “Are you redly suggesting that you made the recommendation
for a variation of custody just in case he was lying in his pleadings,
and came and asked for leave to emigrate again later on? --- | am
essentidly saying that that iswhat | did.

Where did you say that that's what you were doing in the
report? --- | didn’t say that.

Where did you give any hint in this report that that is what you
were doing? --- | think right at the beginning of my report.

You may think that that’s what you did, but it doesn’'t read that
way. Mrs Killian, isn't it so that, as you said to His Lordship, you

during the course of this assessment, developed a concern — a red
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concern — that the wrong person had ended up with custody in the first
place. You nodded. Do you agree with that? --- That is correct.

Yes. Andisit not aso so that that concern had a great deal to
do with two things, (1) your perception that it's unusua for a suitable
mother of two smal children not to end up as the custodian, correct? -
-- That is correct.

And (2) with the notion that Mr Jackson had, by some means,
mided or defrauded or tricked Mrs Jackson into giving up custody in
the fird place? --- That is correct, without me having clear
knowledge about the circumstances under which Mrs Jackson had the
incorrect perception of what the fina recommendation of Mrs Van
Minnen’s report was.

Did you accept that she truly did have that incorrect perception?
--- | did.

Did you accept that it was because she only learnt too late that
that was incorrect that she had alowed herself to be persuaded to give
up custody? --- | did.”

(b) “[W]ould it not be far to say that your persstence in
recommending that variation was a least, in part, influenced by your
settled perception at that stage that Mrs Jackson had been conned out
of custody — she's been taken advantage of? ... | would even go as
far as saying that that is in large part an issue, given the Stuation that |
had gpoken about previoudy ... [intervention]

Yes, well, that explains it. --- ... particularly because after I'd
seen the father, he had confirmed to me that he had implicitly,
indirectly not told her, “Hey, hold on. You've got Mrs Van Minnen
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recommending that you get custody”. That among the things that |
wanted to canvass with the father was, did | have right end of the
story.

Okay, so that makes sense then. That is why, in spite of there
being asolutedly no need for you to make an unqudified
recommendation about variation of custody, you actudly did? Yes? -
-- Among the reasons, yes.

WEell you said a large part of the reason. --- Yes, but I'm also
saying that there were other factors that were taken into

consderation.”

(c) “When you were coming to your conclusions, the impression |
have, and please correct me if I’'m wrong, [was| that somehow or the
other Mrs Jackson had been cheated out of having given up custody of
the children. Is that one of the conclusons which you came to? --- |
certanly had a strong sense that that was — that could have been
what had happened, yes.

That somehow it was possible? --- Yes.

And together with what you regarded as a prgudicia financia
settlement, as far as the divorce was concerned, did you take that into
account as well? --- I’'m really not in a podtion to know the criteria
by which financial assets are partitioned off but it didn’t make sense.

You had an idea that Mr Jackson is a wedthy man, and al she
was getting out of it was ... [intervention] --- Some pittance,
relatively.

That was dso a factor - well, | won't say a factor, but that was

aso something which you were concerned about? --- Yes.
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And the idea that the attorney appeared to have been more on
Mr Jackson's side than Mrs Jackson's side, from what you've heard?
--- | was worried about that.

Would it appear then that when coming to your conclusions you
were somehow or other attempting to right what could have been a
wrong that had occurred? --- | could very wel have been considering
that.”

A perusal of Mrs Killian's evidence as a whole leaves me with the

clear impression that she was reluctant to make any concesson which might

reflect adversely upon the respondent, even in the face of good reason to do

so. The convoluted and amost incoherent way in which she sought to

justify her “abandonment” propostion is, to my mind, yet another

illustration of insufficient objectivity. | quote from her evidence:

“You're serioudy suggesting that this child is going to be in
therapy for sgnificant portions of her older life if sne's separated from
Mrs Jackson now? --- | think that she will fed that her mother
abandoned her because of her own badness in one way or another, and
I"'m serious about that.

And is that what motivates you to suggest that she should not be
permitted to go to Audtrdia a this stage? --- That is correct.



59

Now, she has, according to you, a least an equally strong
psychologica bond with her father. --- That is correct.

Why then did you so glibly recommend at the end of your
report that the mother be granted custody, and father and mother, with
help, negotiate liberd access arrangements to suit decisons made by
the father as to whether he will go to Audtrdia or not? It didn't ®em
to perturb you a al that Mr Jackson might go to Austrdia, and
separate from his children. --- It certainly wasn't intended to be a
glib recommendation. This was a difficult and complex matter which
actually took a lot of time to think through carefully. 1 think at the
back of my mind was still the gpparent injustice that had happened at
the time of the divorce. It aso just didn't seem to me to be logica or
consstent with my experience that here was a loving, caring mother
who had actualy log custody of her children ... [intervention]
JAPPIEJ Widl, | think the point is this. On the one hand, you say,
“Wadll, if the children go to Audradia with the father, in particular
Tasya, this could |leave psychologica scars. However, if the children
stay with the mother, and the father goes off to Audrdia, the same
sort of prognosis is not foreseen”. | think what counsel wants to know
IS, “How do you reconcile the two?" --- No, | would see the same
consequences should the father go off. However, leaving, and
somebody else — you yourself leaving, and somebody ese leaving are
seen very differently by young children. So the fact that father was
the one that left won't as readily be seen as an abandonment because
of the egocentric factors that I've mentioned earlier in terms of them
going away, and leaving mother, which would then be turned against
the sdf. So to argue it more clearly, because | know I’'ve not been
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clear, if it was father staying here, and mother going to Austraia my
remarks would remain exactly the same. It doesn't matter which one
stays and which one goes, and that is aso building into the equation
the fact that once they go to Australia, | expect there to be a period of
adaptation during which time the children will be making sense of
why they no longer have contact with their mother, and it will be that
initial adaptation period which will be critica and significant.

MR HUNT So you are suggesting that the child who leaves a parent
perceives the parent as having abandoned them but the child whose
parent does abandon them doesn’'t? --- No, because | don't think
these ... [incomplete]

JAPPIEJ Yes, wdl, what's the response to that, Mrs Killian? ---
Okay. Because when children go to live in a different country, there’'s
firsg of al the excitement. “Were going on an aeroplane. We're
packing up”. You know, al that excitement. It's dmogt like, “We're
going on this big adventure. Mom'’s not part of that, therefore I'm
going to fed bad once | get to Austraia because I've left her behind
and she's been excluded from the adventure”.

MR HUNT | thought the point was that these children were going to
feel abandoned by their mother. That seems to be the way you' ve put
it hitherto. Now you're taking about them feding quilty about
abandoning their mother. --- I'm saying the abandonment is a
reciprocal factor.

Oh, now they've both abandoned each other? --- Tasya, in
particular, will perceive that she's been abandoned by mother. We're
dedling with perceptions rather than redlities. You know, the logica
thing is that the children would be able to go to Audrdia, and say,
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“Right, we were brought here because, in fact, both parents had our
own interests at heart”, and that's what happens in many cases when

people emigrate. But in this Stuation it is different.
SO0 you say.”

[15] In the case of Mrs Van Minnen she too had made a recommendation
that custody be transferred to the respondent. She did so without bothering
to interview the appdlant despite the fact that the children had been in his
custody since the divorce. When taxed on her fallure to do o, she replied
that she was not asked to look at his suitability. Taxed further, the following
occurred:

“JAPPIEJ Just before Mr Hunt cross-examines, | see in your third
report — that is the report that we were dealing with, the one that's —
the report of the g" January this year, in which your recommendation
as to variation is made, at page 19 of that report, | see, “Sources
consulted”. --- Yes.

| see amongst those sources is not Mr Jackson, the plaintiff  ---
No, I didn’'t consult with him.
CROSSEXAMINED BY MR HUNT As the Court pleases. Why
was that, Mrs Van Minnen? --- | didn’t think it was necessary to ded

withitinthis—for this report, M’ Lord.
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Why? --- Because | had been asked to look at — to up — to look
a ... [intervention]

Update? --- Update — that's the word I’'m looking for, thank
you. To update the circumstances of Mrs Jackson, and I'd been asked
to focus on a suitability report in terms of custody.

No, you'd also been asked to make a recommendation about
variation of custody, hadn’'t you? --- Yes, variation too, yes.

And youd lat had any dght of Mr Jackson or his
circumstances more than a year beforehand? --- That's right. |
wasn't asked to look at his suitability in this instance, M’ Lord.

We're not talking about suitability, Mrs Van Minnen. Don't be
nai ve. We're talking about avariation ... [intervention]

JAPPIEJ Widl, | think that's putting it a bit strongly, Mr Hunt.
The question redlly is that you had seen him amost a year before you
--- Yes, | had, ja

And we smply want to know why you didn't consult him. ---
Okay, I've given my one reason, and the other reason was that 1'd
actudly had sght of the pleadings and the concerns that he had with
regard to her circumstances, and | dealt with those in the report — in
my assessment.

MR HUNT well, do we understand by that that you were only redly
looking at Mrs Jackson? --- For the purposes of this report, yes.

But surely a recommendation that custody be varied involves an
assessment aso of the custodian parent, who has had the children for
the last year, and how they are coping with it --- | have not negated
the fact that he's actudly been looking after the children. | didn't
look at his — | wasn't asked to look at his competency as a parent. |
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have been asked, as | said, to look — to update the report in terms of
mother’s suitability to have custody of the minor children, and that is
what I’ ve actudly — that is the purpose of my report.

Mrs Van Minnen, you're aprofessona. --- Yes, | am.

Youre not a lay person. You surdy understand the
implications of making a recommendation for the variation of
children’s custody, as opposed to making an origina recommendation
a the time of divorce? You appreciate that there's a difference
between those two functions? --- | have to just agree that | didn’t
consult with him, for the reasons that | actualy gave M’ Lord.

WEél, do you regard those as adeguate reasons, given that you
end up with a recommendation that custody be changed? --- Yes, |
do, M’Lord.

You didn't think it was necessary to look at his sde of the
story, and what had been going on between him and the children for
thelast year? --- | had looked at his side of the story prior to that, and
| also know that he has been greatly involved in the lives of the
children. | don't think that | — | have never ever a any stage even in a
previous report had | actudly said that he was an incompetent parent.
| actudlly, a the time of writing the one dated the 27" of the 11", I felt
it was in the children’'s interests at that time to be in the custody of
their mother, and | gave reasons for that. So that’s what |’ ve done.

Before coming to a recommendation, a serioudy-made,
professonal recommendation to the Court that custody of two
children be varied, you didn’'t think it was necessary to hear Mr
Jackson's side of the last year? --- Wadll, | think his concerns about
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her suitability were laid out in the pleadings, as I've said, and that is
what | addressed.

Pleadings are not evidence, Mrs Van Minnen. --- Wéll, those
were his concerns,

How do you know that he didn’t have other concerns? Did you
ask him? --- Wadll, his concerns dso have changed quite a lot as well
from the initid investigation. He had concerns but he didn’'t rase
some of those in the previous year.

You didn't bother to check, did you? --- | didn't fed the
need.”

At another point in her testimony one finds this:

“Is it not so that, when you are asked to make a
recommendation about the variaion of an exising custody
arrangement, the first step is to analyze whether there is anything
wrong with the existing arrangement? --- Yes, it IS 0.

What was wrong with this existing arrangement? --- Waéll,
there was nothing wrong with the existing arrangement, other than
that Mrs Jackson wanted to go — had told me that she was going to
apply for variation of custody, and — because she fet that they should
be with her, and that was why | looked at her suitability. She raised
no queries about his incompetence to look after the children.

Exactly, exactly, Mrs Van Minnen. --- So | didn't need to then
look a his — whether he was competent or not on that level. | was
needing to look a whether hers was, she is till suitable, and whether |
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still could agree with my previous recommendation. That was where |
was coming from with that.

Mrs Van Minnen, if the darting point of a variaion
recommendation is to check whether there's anything wrong with the
existing Stuation, how can you recommend a variation if you don't
find anything wrong with the existing Stuation? --- Initidly — I'll just
go back again to the November of the previous year. | know what
you're saying, and | understand what you're saying but from the
initid invedtigation a the time | actudly fet — at that time |
recommended, and | gave reasons for why | actudly felt the mother
should be the custodid parent. | just — | up-dated my report, based on
the concerns that were raised about her lifestyle, and | just — in order
to see whether my recommendation ill — whether it was ill — |
could still recommend her as a custodian, and that is what | found.
That was my point of departure.

Is that a norma approach in recommending a variaion of
custody? --- No, but different cases warrant different approaches

sometimes.”
Then thereisthis;

“That's a letter purportedly dated the 30" November 1998 from
Gail Patterson to you. Did you receive that? --- Yes, | did get this. |
got afax, yes.

Yes, well, however you got it ... [intervention] --- Ja.

... youdid getit. - It was, yes, dated 30"
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Did you pay any attention to what she had to say? --- Yes, |
did red it, yes, | did.

Perhaps | should put it this way. Did you give any weight, or
what weight did you give to what Mrs Patterson had to say? ---
Nothing redly, because a lot of these issues | had actudly investigated
in the report, and my report at hat time — this fax came through on the
30" November, and my report was compiled on the 27" November,
and it was actudly finished.

You were aware of Mrs Patterson’'s role as a kind of
girlfriend/good friend of Mr Jackson since the break-up of the Jackson
marriage? --- Yes.

Now let's accept that your relationship with Mr Jackson was
drained, to say the least, after the fight over your report during
December 1998. Have you anything against Mrs Patterson, or would
you expect her to have anything aganst you? --- Wadl, there
shouldn’t be, no.

And, according to your information, when you redid updated
your assessment for these proceedings, was Mrs Patterson ill
involved with Mr Jackson and his family? --- Asfar as| know, yes.

Why didn’'t you try and contact her, to get her perspective on
how he was coping with the children, to get her perspective on how
the children were coping with the separation from their mother, and so
forth? --- | don't actualy — | didn't think it was necessary to contact
her either.

JAPPIEJ wdll, as I’'m given to understand, one of the persons who

... [intervention] ---She apparently — sorry, M’ Lord.
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One of the persons you spoke to as how Mrs Jackson got on
with the children was Mrs Jackson’s boyfriend, | think. --- Yes.

Gary Osmond. --- Yes.

But you knew there was a relationship between Mr Jackson and
Mrs Petterson? --- Ja.

And that she interacts with Mr Jackson. --- Yes.

The children, but you didn't consider it necessary to consult
her? --- No, because | think, as I've said earlier my report was
focusing on Mrs Jackson's circumstances, and Mrs Patterson, | don’t
believe, would be able to comment on her circumstances. | know that
she was involved with Mr Jackson but | didn’'t think she'd be able to

give me firg-hand information on it.”

It is not surprising that Jappie J made the comment which he did about

the extent to which her sympathy for the respondent entered into her

evauation of the best interests of the children. Nor is it surprising that the

court a quo made no reference a al to her views on the present controversy.

[19]

The belief that the respondent had been “conned” into agreeing to the

appdlant having custody at the time of the divorce and the resultant feeling

of sympathy for her is understandable in the light of the mideading
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information which the respondent gave these witnesses. However, it was

alowed to play too great arolein their evaluations. The court a quo sad:

[20]

“There is a strong posshility that the [appelant] had been
guilty of an active non-disclosure. On the other hand, the evidence
that the [respondent] has given about what happened when she found
out there had been this non-disclosure, is unsatisfactory and in my
view improbable. The fact of the matter is that she allowed the order
to be made and the [appellant] was indaled as the custodian of these
two little girls. It is somewhat strange, given the [respondent’s|
version of the events, and her protests, that she would not have taken
the opportunity when the present action was ingtituted to right the
wrong which had been inflicted on her by seeking a reversd of the

custody order.”

| agree.

The evidence of Mrs Scott, a social worker, was of little rea vaue in

assessing the risk of permanent psychologica harm to Tasya. It amounted to

stating what was obvious. that the proposed move would cause emotiona

trauma to the children because of “ggnificant maternal deprivation”

resultant upon lack of contact with a parent with whom they have a close
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bond. The question was whether sgnificant and lasting psychologica harm

will be done. She has no training in psychology and her predictions as to

that count for little.

[21] It is so that Mrs Edelstein regarded the respondent as a loving mother

but she did not unqudifiedly support the propodtion that she was

“performing her task well”. She had reservations about that. | do not read

her evidence as supportive of the proposition that Tasya's relationship with

her mother was closer than her relationship with her father. What she said in

that connection was this. “Tasya has a very close and loving reationship

with both her parents, but she perceives the [respondent] as being marginally

[my emphasis] more loving toward her. (One more incoming response is

directed to the [respondent] than to the [appellant].) However more of her

dependency fedings are directed to the [appellant]. (Information from the

Bene-Anthony Family Relations Test.)” Moreover, Mrs Edelstein’s tests
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and her interviews with the children convinced her that the appellant and not

the respondent was the primary psychologica parent.

[22] | am unable to agree that it is not relevant to the present enquiry that

the present arrangement is regarded by both Mrs Edelstein and Mrs Killian

as unsatisfactory in o far as it involves frequent short term shuttling

between the parents. The point is smply that it cannot be taken as an

unqudified given that the existing access regime will continue indefinitely.

[23] | am aso unable to accept that there has as yet been no rea separation

between mother and children.  She no longer lives in what was ther

common home. Her access to them is generous but they cannot fail to be

aware that she no longer lives with them and the parent they regard as ther

primary psychological parent. The case may differ from the more common

type of case in which children spend time with the non-custodian parent but

it isonly a difference of degree and not one of kind.
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[24] | am dso troubled by the extent to which the appellant’s decision to

abandon his proposed move to Austrdia if he cannot take the children with

him was dlowed by the court a quo to colour the issue of where the best

interests of the children lie. There is, to my way of thinking, an element of

putting the cart before the horse inherent in that approach.

[25] Leaving the issue for another day does not seem to me to be redidtic.

The problems which actuate the appellant in wishing to take the children to

Audtralia exist now. If they are indeed ®luble they are certainly not soluble

in the short to medium term. The next ten to fifteen years are what matter

for that is the period during which the children will be growing to adulthood.

The window of opportunity for emigration which presently exists is unlikdy

to remain open indefinitely and, on the evidence, the children are a an age

where a move now is likely to cause the least problems of adjustment for

them.
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[26] Nor do | think that the scenario which Mrs Killian sketches if Tasya

were to fare badly psychologicaly is redigtic. If it were to happen that

Tasya was inconsolable and showing evidence of potentidly serious

psychologica damage, | cannot accept that the appelant would smply

acquiesce in that. He is quite plainly a highly responsble and devoted

parent who is very conscious of the welfare of the children. The sacrifices

he has made in the interests of the children and the extent to which he has

modified his life to cater for their welfare are quite inconsstent with the

notion that he would doggedly remain in Austrdia notwithstanding the harm

it was doing to Tasya.

[27] | too would restore the order of Jappie J and make the appropriate

orders as to costs.

RM MARAIS
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